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Introduction

'I;le first task I faced in writing the history of the
United States Court of Appeals for the Seventh Circuit was to decide what
constitutes a history of a court. Is it the biographies of the judges who served
on the court? Is it the story of the institution’s organizational development
and procedures? Is it the study of the cases and case law developed by the
court? The work that follows attempts to explore all three of these aspects of
the court of appeals’ history between its establishment in 1891 and the cutoff
date, 194l.

The book follows both a thematic and a chronological order in its organiza-
tion. For the reasons explained at the beginning of chapters V and VI, I have
divided the fifty-year history into two segments, 1891-1912 and 1912-1941.*
Within each of these parts there is information on the judges (chapters III
and V), on the court’s organization (chapters Il and VI), and on the court’s
cases and caseload (chapters IV and VII). Chapter I traces the history of the
Seventh Circuit before the courts of appeals were established, and chapter

* It was decided to cover in detail only the court of appeals’ first fifty years in this volume,
because of limited resources and because the next judges to be studied were still in active
service.
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VII briefly describes the history of the Seventh Circuit from 1941 to the
present.

This book could not have been completed without the assistance and coop-
eration of many people and institutions. The financial support for the project
came from the Bicentennial Committee of the Judicial Conference of the
United States. Judge Howard T. Markey served as coordinator of the com-
mittee and provided assistance and advice at all stages. I am also grateful to
the Seventh Circuit Bar Association for the generous financial assistance that
enabled the project to be completed. For access to biographical information
on the judges, I would like to thank the Chicago Historical Society; the Illi-
nois State Historical Society;, Special Collections, Milner Library, Illinois
State University; Peoria Historical Society; Lilly Library, Indiana University;
Wisconsin State Historical Society; National Personnel Records Center; and
the Chicago Tribune. C. Paul Beach, Gino Naughton, and George Huff all
provided valuable research assistance on the project.

I benefited greatly from information supplied by the following family
members of judges: Frances Baker; Jacob E. Alschuler; James S. Foster
(Judge Will M. Sparks); Mrs. J. Earl Major and Mark M. Joy; Mrs. Otto
Kerner, Sr.; Phyllis O’Brien (Judge Philip J. Finnegan); Robert D. Morgan
(Judge Walter C. Lindley); Mrs. H. Nathan Swaim and Jean Sutter; Paul
Schnackenberg; Mrs. John S. Hastings; and Mrs. W. W. Emerson (Judge W.
Lynn Parkinson). A special thanks goes to George Evans, who made availa-
ble to me the papers of his father, Judge Evan A. Evans. As the footnotes in-
dicate, this collection proved to be invaluable.

Carol Avins, Jamil Zainaldin, Michael Churgin, and James Ferguson all
read parts or all of the manuscript and offered valuable advice. Mary Kay
Schleier and the late Jean Born assisted at early stages in the manuscript’s
preparation. Very special thanks go to Dorothy Davis, who spent countless
hours typing and making major contributions to the preparation of this book.

One of the great joys in working on this project was being welcomed into
the Seventh Circuit “family.”” Greatly valued are the friendship and encour-
agement offered by all of the following: the deputy clerks, both those at the
front counter and those behind the scenes; the secretaries in the clerk’s
office, in the circuit executive’s office, and to the individual judges; Chief
Deputy Clerk John Panek; Supervisory Deputy Clerk Fay Wolff; former
Senior Staff Attorney (now United States Magistrate) John Cooley; the
court’s bailiff; the staff attorneys; and the law clerks.

I wish to thank Kenneth Carrick, the retired clerk of the United States
Court of Appeals for the Seventh Circuit, for all his assistance. This project
would have been far more difficult to complete without the biographical and
statutory materials carefully compiled by Mr. Carrick. In addition, his gene-
rosity in sharing with me his fifty-year knowledge of the Seventh Circuit
helped me immeasurably in the beginning.

[ also wish to thank Thomas Strubbe, clerk of the Seventh Circuit, who
consistently offered his assistance in tending to some of the administrative
details of the project.
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It is difficult to express adequately my appreciation for the help and friend-
ship of Circuit Executive Collins Fitzpatrick. His administrative skill made
every stage of this project go smoothly and most enjoyably. He also spent
many hours reading the manuscript and offered advice that has greatly im-
proved it.

During the preparation of this history, the judges of the Seventh Circuit all
gave generously of their time to me. Judges Luther M. Swygert and Wilbur
F. Pell, Jr., shared with me their vast knowledge of Indiana and the history
of the federal judiciary there. Judges Latham Castle, Winfred G. Knoch,
Walter J. Cummings, Philip W. Tone, William J. Bauer, Harlington Wood,
Jr., and William J. Campbell all provided information about their careers and
the federal judiciary in Illinois. Both the late Judges John S. Hastings and F.
Ryan Duffy spent time with me discussing their careers and the Seventh Cir-
cuit’s history during the 1940s and 1950s. Judge Robert A. Sprecher offered
encouragement at the beginning stages of the project, and his insightful com-
ments were of great value.

From the initial stages of my work at the Seventh Circuit until its comple-
tion, Chief Judge Thomas E. Fairchild has encouraged and supported this
project. His careful reading of the manuscript greatly improved it. His kind-
ness, generosity, and knowledgeable advice were invaluable to me in achiev-
ing whatever success this project has attained.
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CHAPTER 1

History of

the Seventh Circuit
Prior to the Creation
of the Court of Appeals

Congress created the United States Court of Ap-
peals for the Seventh Circuit by the Act of March 3, 1891.1 This law, known as
the Evarts Act, ended a protracted twenty-five-year effort by the bench, bar,
and Congress to reform the federal judiciary. As a compromise act, it both
preserved key elements of the old system and established important innova-
tions. Congress retained the venerable circuit courts as trial courts and
refused to alter the geographical boundaries of the circuits. However, the
Evarts Act increased the number of judgeships; it provided that appeals
would be heard and decided by panels of three judges, and it significantly
revised appellate jurisdiction.

To understand the Seventh Circuit’s mixture of the traditional and innova-
tive, it is necessary to look first at the early history of the federal courts and
to examine those aspects of the system that were retained and those that
motivated reformers to seek change. Among the subjects to be investigated
are: the geographical units designated as the Seventh Circuit before its pre-
sent combination of Illinois, Indiana, and Wisconsin; the organization and

1 Act of March 3, 1891, ch. 517, §§1-15, 26 Stat. 826.



Jurisdiction of the district and circuit courts before 1891; the pattern of prac-
tice in those courts; and the lives and careers both of the judges who served
on the Seventh Circuit bench before the creation of the court of appeals and
those who were to take their seats on the new court.

Following the adoption of the United States Constitution in 1789, Congress
exercised its power under Article III to establish inferior federal courts. The
Judiciary Act of 1789 created both district and circuit courts.? Congress fol-
lowed a general plan that set up one district court in each state and assigned
States to circuits. The 1789 law organized three circuits. The district courts
served as trial courts and possessed concurrent jurisdiction with the circuit
courts over lesser crimes and tort claims. District courts had exclusive juris-
diction over cases under admiralty law, trade statutes, and seizures of land.
Besides the concurrent original jurisdiction shared with the district courts,
the circuit courts maintained exclusive Jurisdiction in diversity cases. Con-
gress also gave circuit courts appellate Jjurisdiction over all cases tried in the
district courts. Originally each circuit court consisted of the district judges
plus two Supreme Court justices, who were required to hold court twice a
year in the various districts within the circuit. Except for the judicial system
established by the famous, but short-lived, Federalist Act of 1801,3 the basic
judicial system outlined here remained in effect until 189].

During this period of nearly 100 years, the United States experienced a tre-
mendous expansion, both in its geographical boundaries and its economic ac-
tivity. As the nation expanded westward, more federal courts were needed.
With the addition of new states, Congress created more district courts, and
in 1802 it redivided the country into six circuits.4 A second reorganization oc-
curred in 1807,5 and an additional circuit was added. Thus began the history
of the Seventh Circuit of the United States. The original Seventh Circuit
iricluded the district courts of Tennessee, Kentucky, and Ohio. Congress au-
thorized a seventh seat on the United States Supreme Court, and the new jus-
tice, Thomas Todd, became the Seventh Circuit’s first circuit justice.

When the increased demand for federal courts from the newly admitted
states in the West forced expansion to nine circuits, Congress placed Illinois,
Ohio, Michigan, and Indiana in the Seventh Circuit. Thus we can see the

2 Act of September 24, 1789, | Stat. 73. For a detailed account of the history of the Judiciary
Act see the classic work in the field, F. FRANKFURTER and J. LANDIS, THE BUSINESS OF
THE SUPREME COURT, A STUDY IN THE FEDERAL JUDICIAL SYSTEM, ch. 1 (1928). See aiso,
Surrency, A History of the Federal Courts, 28 Mo.L.REv. 214 (1963); H. HaRT and H.
WECHSLER, THE FEDERAL COURTS AND THE FEDERAL SysTEM, 1-40 (2d ed. 1973).

3 Act of February 13, 1801, 2 Stat. 89, repealed Act of March 8, 1802, 2 Stat. 132. For an ac-
count of the Federalist-Jeffersonian conflict surrounding these laws, see FRANKFURTER
and LANDIS, supra at 24-32; Surrency, The Judiciary Act of 180l, 2 AM. J. LeG. HisT. 53
(1958).

4 Act of April 29, 1802, 2 Stat. 156, 157. For a discussion of the reorganization of the cir-
cuits, see Surrency, 4 History of the Federal Courts, supra at 224-26, FRANKFURTER and
LANDIS, supraat 32-39,

5 Act of February 24, 1807, 2 Stat. 420.



beginning of the present United States Court of Appeals for the Seventh Cir-
cuit. However, the circuit did not assume its current form until reorganiza-
tion of the federal judiciary, caused by the Civil War, had taken place. When
Wisconsin entered the Union in 1848, it was not assigned to a circuit, as Con-
gress gave the district court there the powers of a circuit court, During the
Civil War Congress placed Wisconsin in the Eighth Circuit, together with
Michigan and Illinois; Indiana and Ohio remained in the Seventh Circuit.6
The following year, though, Congress rearranged the circuits by putting Indi-
ana in the Eighth Circuit with Wisconsin and lllinois and shifting Michigan
to the Seventh Circuit with Ohio.? Following the Civil War, the readmission
of the southern states required yet another reordering of the circuits. This
time, however, the new arrangement was permanent. Congress retained in a
single circuit the three-state area of Indiana, Illinois, and Wisconsin, but
renumbered it as the Seventh Circuit, 8

Another pre-1891 development crucial to an understanding of the Evarts
Act was the passage of the 1869 statute, known as the Circuit Court Act,
which provided for the appointment of one circuit judge in each circuit.? The
Circuit Court Act’s framers were attempting to eliminate some of the
burden on the United States Supreme Court; the creation of this judgeship
would lessen the time required for Supreme Court justices to attend circuit
duties. Although by the 1840s justices no longer regularly rode circuit and
were not required to attend annually a fixed number of sessions, they still
spent a portion of the year out of Washington holding circuit court with the
district judges. The 1869 Act required the justices to hold only one circuit
term every two years. The presence of a permanent circuit judge would allow
for this reduction in attendance by justices, while increasing the number of
circuit terms that could be held. Congress also believed that the appointment
of circuit judges would upgrade the quality of appellate judging in the federal
courts. Due to the scarcity of federal judges, there were numerous instances
when a district judge would conduct a trial, and then, acting alone, would
convene the circuit court to hear the appeal. This resulted in harsh criticism
from members of the bar and from litigants, who complained about the
manifest unfairness of this procedure. 10 It was believed that the new circuit
judges would conduct the appeals from the district court, to prevent the
former abuses.

6 Actof July15, 1862, 12 Stat. 576.

7 Act of January 28, 1863, 12 Stat. 637.

8 Actof July 23, 1866, 14 Stat. 209.

9 Act of April 10, 1869, 16 Stat. 44. FRANKFURTER and LANDis, supra at 69-77, provides the
legislative history of this Act in great detail. See also Surrency, 4 History of the Federal
Courrs, supraat 232.

10 One contemporary commentator characterized the system as follows: “Such an appeal is
not from Philip drunk to Philip sober, but from Philip sober to Philip intoxicated with
the vanity of a matured opinion and doubtless also a published decision” W. Hill, The
Federal Judicial System, 12 A.B.A. Rep. 302 (1887), quoted in FRANKFURTER and Lanbis,
supraat 87.



Following passage of the Circuit Court Act President Ulysses'S. Grant, on
December 22, 1869, nominated Judge Thomas Drummond as circuit judge
of the Seventh Circuit. Judge Drummond was quickly confirmed by the
Senate and took the bench the second week of January, 1870.1!

This first Seventh Circuit judge established a pattern, followed almost
without exception for fifty years, of advancement to a circuit court from the
United States District Court, Drummond had been appointed the United
States District Court judge of Illinois in 1850 by President Zachary Taylor, He
had migrated west to Illinois from Philadelphia in 1835.12 Born in Maine on
October 9, 1809, he was the son of a sailor and farmer who also served several
terms in the Maine legislature. Drummond attended school at several private
academies in Maine before entering Bowdoin College, where he received a
Bachelor of Arts degree in 1830. He then moved to Philadelphia to read law
with William T. Dwight, the son of Timothy Dwight, president of Yale Uni-
versity. After Dwight decided to become a Congregational minister, Drum-
mond shifted his studies to the office of Thomas Bradford, Jr. He gained ad-
mittance to the Pennsylvania bar in March 1833, and he practiced there for
several years before moving to the rapidly developing town of Galena, Illi-
nois. He established his own law office in Galena and quickly became well
known and prosperous. He loyally supported the Whig party and was elected
to the Illinois House of Representatives in 1840, where he served with his
fellow Whig, Abraham Lincoln. Leaving the legislature in 1842, he returned
to his thriving law office. His practice was that of a typical small-town general
practitioner of the period. He handled land transactions, occasionally served
as defense counsel in criminal trials, administered estates, and represented
both plaintiffs and defendants in tort and contract suits. One contemporary
described him as the leading member of the Galena bar: “[H]e very soon
secured an excellent practice. His clients were the bankers, merchants and
best businessmen of the busy little town.” 13

In 1850 Judge Nathaniel Pope, the first United States District Court judge
in Illinois, died, and President Zachary Taylor, a Whig, appointed Thomas
Drummond to replace him. Drummond maintained his office and held court
in Galena until 1854, when he moved to Chicago. When Congress divided II-
linois into two districts in 1853, Judge Drummond received assignment to
the Northern District of Illinois. 14 Judge Drummond continued to serve in
the Northern District until his elevation to the circuit court. On several occa-
sions the Bar of the Seventh Circuit pressed for his elevation to the Supreme

11 3 Chicago Legal News, 124 (Jan. 15, 1870).

12 The biographical details of Judge Drummond’s life are, unless otherwise cited, from S.
Gregory, Thomas Drummond, in 5 W. DRAPER, GREAT AMERICAN LAwYERS, 503 (1908),
and 22 Chicago Legal News, 310 (May 17, 1890).

13 Gregory, supraat 506.

14 President Franklin Pierce appointed Samuel H. Treat, Jr., chief justice of the Illinois Su-
preme Court, to the newly created judgeship in the Southern District of Illinois which
had its courthouse in Springfield. Judge Treat served from 1855 until his death on March
27, 1887.



Court. In 1861 Lincoln seriously considered making his old legislative col-
league, Drummond, a Supreme Court justice, but turned instead to his
friend and campaign manager, David Davis. !5 In 1873 and again in 1876 the
Bar petitioned the White House for Drummond’s appointment, but his age
now eliminated him as a realistic nominee. 16 Judge Drummond decided to
step down from the circuit bench in 1884 and lived in retirement in Wheaton,
Illinois until his death on May 15, 1890.

Since Judge Drummond’s service on the federal bench covers four
decades of the nineteenth century, an examination of his court organization
and caseload will help explain the operation of the pre-Evarts Act judiciary.

The statute of 1869 creating circuit judgeships authorized circuit court to
be held by the circuit justice, circuit judge, or district judge, either alone or
together in any combination. The practice in the Seventh Circuit followed all
possible patterns. Judge Drummond held court with regularity in Chicago
(Northern District of Illinois), Springfield (Southern District of Illinois),
Milwaukee (Eastern District of Wisconsin), Madison (Western District of
Wisconsin), and Indianapolis (District of Indiana). The reported cases
reveal that while in those cities he sat alone or with the district judge of the
particular district. It appears that David Davis, circuit justice from 1867 to
1878, and John M. Harlan, circuit justice from 1878 to 1892, sat with Judge
Drummond at least once a year, usually in June. Just as a district court judge
would hold over important or complex cases until the circuit judge held court
in his district, the circuit judges would often wait until the circuit justice ar-
rived to hear difficult cases. An example is United States v. Cook Co. National
Bank,!” which required the Circuit Court of the Northern District of Illinois
to determine a novel question of bankruptcy and banking law. The issue was
whether the United States had a priority claim on assets of an insolvent bank
in which the United States Treasury had deposited funds and where the
United States bonds purchased by the bank and held by the Treasury were
sufficient to cover the claim by the government. The Circuit Court of the
Northern District at this time consisted of Justice John M. Harlan, Judge
Drummond, and Henry Blodgett, who was Drummond’s successor as judge
of the District Court of the Northern District of Illinois. Justice Harlan deliv-
ered the opinion, concurred in by the two judges, granting the United States
the priority. The United States Supreme Court, however, construed the stat-
ute differently and unanimously reversed the Circuit Court’s decision. This
case also serves to underline the point that during this period a circuit court
still remained essentially a trial court and the only effective review came on
appeal to the Supreme Court.

During his career on the bench, Judge Drummond heard and decided
cases covering the full range of federal law. The reported cases reveal that as
a district court judge, sitting first in Galena and then in Chicago, the greatest

15 W. KING, LINCOLN’S MANAGER, DAvID Davis, 191 (1960).
16 Gregory, supraat 528.
17 25F.Cas. 608 (N.D. I11. 1879) (No. 14,853), rev'd 107 U.S. 445 (1882).



number of cases coming before him were admiralty, patent, and bankruptcy
disputes.!'® Judge Drummond conducted some criminal trials and presided
over the large number of cases generated by the railroads—defaults of rail-
road bonds, tort claims against the railroads brought in federal court under
diversity jurisdiction, and land title disputes. This pattern changed only
slightly on Judge Drummond’s elevation to the circuit court in 1869. Due to
the district court’s exclusive Jurisdiction over admiralty matters and the fact
that most criminal trials came before the district court, the number of these
two types of decisions by Judge Drummond declined. Similarly, since most
patent and bankruptcy cases were filed in the circuit court, these two areas ac-
count for almost 40% of all his reported decisions, 19 Railroads continued to
supply much litigation in the federal courts. Following the rapid expansion of
lines in the Midwest during the mid-nineteenth century, many railroads
found themselves overextended and forced into bankruptcy during a depres-
sion. The panic of 1877 precipitated several of these bankruptcies and led to
important cases dealing with such issues as the priority of liens for wage and
labor disputes. 20

Upon the retirement of Judge Drummond in 1884, President Chester A.
Arthur named Walter Q. Gresham as Seventh Circuit judge. Judge Drum-
mond’s life (migration west) and career (successful lawyer, politician, dis-
trict court judge) were typical of an antebellum federal judge.?! Gresham, on
the other hand, typified the federal judge of the second half of the nineteenth
century, distinguished from his predecessor mainly by service in the Civil
War. Gresham and Drummond differed also in that Gresham’s political ac-
tivity far exceeded Drummond’s. In fact, Gresham was probably the most
nationally prominent figure ever appointed to the Seventh Circuit, as evid-
enced by his being a serious contender for the Republican presidential nomi-
nation in 1888.

Walter Quintin Gresham was born in 1832 on the Indiana frontier.22 His
family had arrived in the Indiana Territory in 1809. Their settlement there

18 A survey of Vol. | of BisseLL’s REPORTS, which contains the reported opinions of the dis-
trict and circuit courts of the Seventh Circuit, reveals that of the eighty-seven cases
decided by Judge Drummond prior to his becoming circuit judge, 16% were admiralty
cases, 13% were various railroad suits, 11% were patent, and 10% bankruptcy.

19 See Vols. 2-11 of BisseLl’s REPORTS which contain cases from the courts of the Seventh
Circuit between 1870 and 1883. By 1883 admiralty cases comprised only about 4% of the
work of the circuit courts.

20 G. EGGERT, RAILROAD LABOR DIsPUTES: THE BEGINNINGS OF FEDERAL STRIKE PoLIcY, ch.
1(1967).

21 Two interesting and important studies of the early nineteenth-century federal bench are
K. Hall, 10/ Men: The Social Composition and Recruitment of the Lower Federal Judiciary,
1829-186/, 7 RUT.-CAM.L.REV. 199 (1976); and K. Hall, 240 Men: The Antebellum Lower
Federal Judiciary, 1829-1861, 29 VAND.L.REv. 1089 (1976).

22 Unless otherwise cited, the biographical details of Judge Gresham’s life are found in the
two-volume uncritical biography of him written by his wife and son: M. GRESHAM, LIFE
OF WALTER QUINTIN GRESHAM, 1832-1895 (2 vols. 1919).



ended a long odyssey from England to Virginia, where Gresham’s grandfa-
ther, an indentured servant, fought in the Revolutionary army. From Virgi-
nia the family moved to Kentucky and then to Harrison County, Indiana.
Judge Gresham’s father, William, in 1825 married Sarah Davis, whose
family history was similar to his. William, the local sheriff, was murdered in
1833 while trying to make an arrest, leaving his widow with the responsibility
for raising their five young children.

Young Gresham attended school in Harrison County. Although the family
was poor, at age seventeen he began study at Corydon Seminary. He received
his degree in two years, returned home, and taught school to help support
the family. At that time he also began his study of law under the direction of
his uncle, Dennis Paddington, a leader in the Indiana Whig party. Gresham
attended Indiana University at Bloomington for a year but was forced to drop
out because of lack of money. At home again, he read law with Judge William
A. Porter. Gresham gained admission to the Indiana bar in 1854 on Porter’s
motion, and entered into partnership with Thomas C. Slaughter. The firm
prospered with Gresham handling both federal and state litigation. He
argued the full range of criminal and civil cases in federal court in Indiana-
polis, while he also heard numerous appeals before the Indiana Supreme
Court,

Walter Gresham’s early career in politics centered around the most press-
ing issue of antebellum life—slavery. His personal views reflected those of
the moderate Whig, and later Republican, party. He morally opposed slavery,
a belief his wife attributed to the passionate teachings of both his mother and
his uncle, Dennis Paddington. However, he believed with equal force in the
sanctity of property and in the rights of those who owned slaves to be secure
in the:r property. He favored neither social nor political equality for blacks.
Therefore he totally deplored the tactics and goals of the abolitionists. He
argued that if slavery were geographically contained, it would gradually die
out, as it would become economically inefficient.23 Thus he supported the
principles of the Missouri Compromise of 1820 and the Compromise of 1850,
both of which prevented slavery from expanding in the North. He also
fought against the Kansas-Nebraska Bill, which implemented Stephen A.
Douglas’s plan of popular sovereignty and opened the door for the admission
of a slave state north of the Missouri Compromise line.24 The Kansas issue
led to Gresham’s first attempt at winning an elective office. He was drafted
by the Whig/Republicans to run for prosecuting attorney on the anti-
Nebraska ticket in Harrison and three surrounding counties. Although south-
ern Indiana was solidly Democratic, Gresham lost by only 100 votes. The fol-
lowing year he ran on the same platform in a race for Harrison County clerk
and was again defeated. Gresham helped organize the Republican party in

23 Id at 43-55.

24 Id. at chap. III. For a discussion of the politics of slavery during the antebellum period,
see E. FONER, FREE SoiL, FREE LABOR, FREE MEN: THE IDEOLOGY OF THE REPUBLICAN
PARTY BEFORE THE CIvIiL WAR (1970).



Indiana and campaigned vigorously for the Republican presidential candi-
date, John C. Fremont, in 1856. In 1860 he ran as the pro union Republican
candidate for the Indiana Assembly and was elected, although Harrison
County gave Stephen A. Douglas a large majority of votes over Lincoln.?

When Gresham took his seat in the legislature in Indianapolis, the crucial
question facing the state—and the nation—was secession and the possibility
of a civil war. As we have seen, Gresham believed Southerners had a legal
right to their slaves, and he disapproved of laws interfering with the return of
fugitive slaves, but he never wavered in his belief in preservation of the
Union. He considered any armed resistance to the Union by the South as
treason, which must be countered by any means necessary.2® He served as
chairman of the legislature’s military committee and helped author and pass
the law that allowed Governor Oliver Morton to organize and arm regiments
of Hoosiers. When the governor initially passed him over for a commission,
Gresham returned to Harrison County, raised 1,000 men, and finally received
a commission as lieutenant colonel of the 38th Regiment of Indiana Volun-
teers. A promotion to colonel and command of the 53rd Regiment came
soon after, and Gresham and his men first fought Confederate troops at
Shiloh, Tennessee. After the battle they marched south and joined General
Grant in Memphis. During Grant’s siege of Vicksburg, Gresham and his
troops fought valiantly. He was rewarded with a promotion to brigadier
general and command of the troops and civilian population of Natchez.
General Sherman requested Gresham to accompany him on his famous
march through Georgia to the sea; General Gresham, however, failed to ad-
vance past Atlanta, as he was critically wounded in the leg. He spent the re-
maining years of the war recuperating in bed at his home.

Following his recovery Gresham accepted the Republican nomination for
Congress in 1866. The campaign centered around whether the Fourteenth
Amendment should be adopted. Gresham, like other moderate Republicans,
believed that the amendment was necessary to give the freed blacks econom-
ic and civil equality, but opposed any measures that would grant blacks social
or political equality.?’ He again lost a close race in the Democratic stronghold
of southern Indiana. The Republican legislature then elected him state
agent. This job required Gresham to oversee the state’s finances and handle
all bond issues—experience that proved valuable in his later cabinet service.

At the same time General Gresham resumed law practice. At first he
opened an office with John Butler (Butler & Gresham) in New Albany, Indi-
ana, but when Butler wanted to take in his son, Gresham opened an office of

25 GRESHAM, supraat ch. VII.

26 Id at130-3l.

27 Id. at 341-43. Gresham strongly opposed adoption of the Fifteenth Amendment—a view
he adhered to even though it meant forgoing an opportunity to be elected to the U.S.
Senate in January, 1869. See id. at 345-46. For a discussion of reconstruction politics, see
K. Stampp, THE ErA OF RECONSTRUCTION (1967). See also FONER, supra.



his own. He quickly became one of the leading and most successful trial law-
yers in the state. His wife testified to their prosperity when she wrote: “A
housekeeper knows whether business is good or not. We were in easier cir-
cumstances at this time than at any time afterwards.” 28

General Gresham’s friendship with and support of General Grant for pres-
ident in 1868 were not forgotten by Grant after his election. Grant desired to
appoint Gresham to the lucrative post of collector of the Port of New Or-
leans, but Gresham refused, as he enjoyed his law practice. On September 9,
1869 Grant ignored the wishes of Gresham’s long-time political opponent,
Senator Oliver Morton, and nominated Gresham to fill the vacancy of
United States District Court judge for the District of Indiana.?? Judge Gresh-
am sat initially in Indianapolis, but later also held court in New Albany.

Judge Gresham’s caseload in the district court of Indiana differed only
slightly from Judge Drummond’s in the Northern District of Illinois. The lar-
gest volume of cases was generated by bankruptcy statutes, patents, and the
railroads. Fewer admiralty cases were tried in his court than in Drummond’s,
but he handled a greater number of criminal cases. Judge Gresham held
court throughout the year, taking only a few weeks off in August. His daily
routine saw him on the bench from 9:00 A.M. to 6:00 p.M. Often he heard im-
portant or difficult cases, such as patents, with Circuit Judge Drummond or
the circuit justice (David Davis until 1877 and Justice John M. Harlan
thereafter).30

Of the numerous cases tried by Judge Gresham during his tenure as district
court judge, several aroused great public interest. Historically the most im-
portant case in which Gresham was involved arose out of the railroad labor
strikes of 1877. As mentioned before, receivers appointed by the federal
courts operated many railroads that had been forced into bankruptcy by the
depression of 1877. A large number of these railroads were located in the
Seventh Circuit area, where, one historian has remarked, “[t]he most signifi-
cant legal developments occurred.”3! Eastern workers began to strike after
management announced wage cuts, and workers in Indiana and Illinois
talked of strikes. After violence exploded along the eastern lines, it began to
move westward, and in July 1877, workers prevented trains from running in
Indiana. The receivers turned to Judges Gresham and Drummond for guid-
ance. Gresham first asked the governor and mayor for troops to keep the
lines operating, but they refused to act. Taking matters into his own hands,
the judge called a meeting of ex-Union army officers. He swore them in as
deputy United States marshals and had the receivers tell the strikers, who
had occupied the Indianapolis railroad station, that the deputies would arrest
them for contempt of court if they did not disperse and cease interfering with

28 Id at 34l

29 Id at 349,

30 /d at 349-65.

31 EGGERT, supraat 35.



the operation of the trains. Some of the workers refused, the strike leaders
were arrested, and the strike was effectively ended.3? Judge Gresham
recused himself from the contempt trials, since he had been so intimately in-
volved in the raising of “the troops.”

Judge Drummond came to Indianapolis, conducted the trial, and sen-
tenced the convicted laborers for terms of one to six months. Many were or-
dered released before the end of their sentences. Drummond’s sentences
were the first instance of contempt proceedings being used to break a
strike.3? The rationale, first conceived by Gresham and Drummond, that
federal railroads in receivership should receive protection against strikers
through the use of contempt orders, quickly spread throughout the nation.
In the opinion of one labor historian, “The work of Drummond, Gresham,
and Treat [Southern District of Illinois] laid the basis for the future use of
federal courts in coping with strikes, particularly on the railroads.”34

In addition to the railroad cases Judge Gresham was involved in another
well-publicized trial; this one arose out of the “Whiskey Ring” scandals that
plagued the second administration of President Ulysses S. Grant. It was
charged that an extensive conspiracy was cheating the United States Treasury
out of millions of dollars of taxes on liquor. Alleged conspirators included
distillers, revenue agents, and even President Grant’s private secretary.3’
The investigation of the ring stalled, as it was not possible for the govern-
ment to obtain access to distillers’ secret ledgers containing crucial proof.
The government had already instituted proceedings to seize and sell Distil-
lery No. Twenty-Eight in Evansville, Indiana, to pay taxes that had been
avoided by the distilleries participating in the conspiracy. The prosecutor
asked Judge Gresham to issue an order requiring the owners, who had inter-
vened in the suit, to produce all their records. Judge Gresham granted the
motion, but the owners moved to vacate it, claiming the statute authorizing
production of the documents violated the Fourth and Fifth Amendments of
the United States Constitution.36 Judge Gresham refused to vacate his order,
ruling that the evidence could not be and was not being used in a criminal
proceeding—rather, the proceeding was in rem and the property, not the
owners, was the party. Thus, the evidence could not be used against the
owners but only against their property. This opinion coincided with District
Judge Henry Blodgett’s view in a similar case.3’

Judge Gresham tried thirty-one other cases involving the Whiskey Ring,

32 Id at 37-38; GRESHAM, supraat 366-40].

33 EGGERT, supraat 38-39.

34 Id at 40.

35 GRESHAM, supra at 437-53. For a fine discussion of the scandals, see R. WEBB, BENJAMIN
HELM BRrisTow, BORDER STATE POLITICIAN, chap. 8 (1969), and M. KELLER, AFFAIRS OF
STATE: PuBLIC LIFE IN LATE NINETEENTH CENTURY AMERICA, 245 (1977).

36 United States v. Distillery No. Twenty-Eight, 25 F.Cas. 868 (D. Ind. 1874) (No. 14, 966).

37 United States v. Mason, 26 F.Cas. 1189 (N.D. Ill. i1875) (No. 15, 735). The legal impor-
tance of the opinions by Judges Gresham and Blodgett was short-lived as their in rem
distinction was specifically rejected by the United States Supreme Court in the famous
Fourth and Fifth Amendment case of Boyd v. United States, 116 U.S. 616, 637-38 (1885).
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and in thirty the defendants were found or pleaded guilty. A permanent split
developed between Gresham and his long-time fellow Republican, Benjamin
Harrison, as a result of these trials. Harrison represented several of the mem-
bers of the Whiskey Ring. He openly criticized the judge’s handling of the
cases, while Judge Gresham countered with a statement that Harrison’s con-
duct at the trials had been unprofessional.38 This rift led Gresham to support
Grover Cleveland in the presidential contest of 1892 and resulted in Gresh-
am’s appointment as secretary of state in the Cleveland administration.

In 1882 Judge Gresham decided to retire from the district court bench and
renew the more lucrative practice of law, which would also give him more
freedom to pursue his political ambitions. While still on the bench, he had
contemplated running for either the Senate or the governorship of Indiana,
but decided to wait until after he had resumed practice. His proposed part-
nership with Joseph E. MacDonald never materialized, however, because
President Chester Arthur selected him as his postmaster-general. As
postmaster, Gresham’s prime concern was implementing the Congressional
statutes that prohibited the use of the mails for lotteries. He also worked to
lower the cost of sending first-class mail and opposed government takeover
of the telegraph service.3

Following the death of Secretary of the Treasury Charles Folger, Walter
Gresham was appointed to fill that vacancy, serving for two months. On the
eve of the presidential election of 1884, Judge Thomas Drummond of the
Seventh Circuit resigned, and President Arthur appointed Gresham circuit
judge. Gresham and his family moved to Chicago, where he began his duties
on November 2, 1884.40

Although Judge Gresham returned to the bench, he remained in the
center of national political life. When Chief Justice White died in 1888, Judge
Gresham played a key role in the selection of Melville W. Fuller as chief jus-
tice of the United States Supreme Court by recommending Fuller in a letter
to President Cleveland. Fuller’s reputation as a northern Democrat who
never became an ardent Unionist during the Civil War caused a tough fight
for his confirmation in the Republican-controlled Senate. Gresham, using
his Republican and Union Army contacts, lobbied in behalf of Fuller and
helped convince Illinois’ two Republican senators, among others, to vote for
Fuller.4!

Judge Gresham became a front-running candidate for the Republican pres-
idential nomination in 1888. He led the reform elements in the party, who

38 GRESHAM, supra at 447-48. The secretary of the treasury, Benjamin Bristow, was ex-
tremely pleased with Gresham’s “able” performance. WEBB, supraat 207.

39 Id at 489-503,

40 17 Chicago Legal News, 61 (Nov. 1, 1884). Following his departure from the bench in 1884
at age 75, Judge Drummond lived in quiet retirement with his three daughters (his wife
had died in 1874) at his home in Wheaton, Illinois. He died on May 15, 1890, and was
buried at Graceland Cemetery in Chicago.

41 W. KING, MELVILLE WESTON FULLER: CHIEF JUSTICE OF THE UNITED STATES, 1888-1910,
108-09, 121-22 (1950).
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favored sound money and moderate tariffs. At the outset of the Republican
Convention in Chicago, Gresham controlled about twenty percent of the
delegates. He expected to pick up additional votes through political manipu-
lation at the convention, but failed because of his refusal to support the high-
tariff plank of the platform. Instead of nominating Gresham, the delegates
chose his Indiana political rival, Benjamin Harrison. Gresham offered Harri-
son no support, either in that campaign or during his campaign for
reelection. 42

Having failed in his bid for the presidency, Judge Gresham turned his at-
tention again to the bench. He enjoyed his duties as circuit judge, and his
caseload was similar to that in the district court, except that as circuit judge
he traveled more frequently. He held court in Milwaukee, Madison, Indiana-
polis, Springfield, Peoria, and Chicago. While he usually sat alone, he often
sat with a district judge. As we saw earlier, it was a common practice to hold
over difficult cases until Circuit Justice John Harlan could attend court, most
often during summer recess at the Supreme Court. If the justice were una-
vailable and Judge Gresham believed a case to be unusually complex, he
would submit his opinion to the justice.43 The jurisdictional origin of the
cases heard by Judge Gresham remained patent, diversity, bankruptcy, and
disputes involving railroads. It must again be emphasized that most of the
work of the circuit court at this time consisted of trial, not appellate, work.

Although the Seventh Circuit and the other circuit courts were able to
keep their dockets clear, the backlog of cases before the United States Su-
preme Court became burdensome during the last quarter of the nineteenth
century. The justices were dissatisfied with the pressures of their workload,
and litigants objected to the lengthy delays before decisions were handed
down. The increase in the caseload reflected both an expansion of federal
jurisdiction after the Civil War and the increased national scope of manu-
facturing and business in the last half of the nineteenth century. The limits
of jurisdiction were broadened by the passage of the National Bank Act,44the
Bankruptcy Act,*5 the Removal Act of 1875,46 and by the grant of general
federal question jurisdiction to the federal courts in 1875.47 In addition, the
Civil War constitutional amendments and their enforcement legislation en-
gendered much litigation.48 The expansion of jurisdiction coincided with the
period of greatest economic growth in American history and the beginning

42 GRESHAM, supra at 561-60l. See also the nominating speech for Judge Gresham at the
Republican Convention by Leonard Swett; 20 Chicago Legal News, 348 (June 16, 1888)
at 348, col. I; WEBB, supraat 291, 296-97.

43 GRESHAM, supraat 515,

44 Act of June 3, 1864, 13 Stat. [i8.

45 Actof Mar. 2, 1867, 14 Stat. 517.

46 Act of Mar. 3, 1875, 18 Stat. 470. See also Act of Mar. 3, 1887, 24 Stat. 552.

47 Act of Mar. 3, 1875, 18 Stat. 470.

48 For a discussion of the various enforcement laws, see FRANKFURTER and LANDIS, supra
at 62-69.
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of nationally based trusts and cartels in such important areas of the economy
as oil, steel, and sugar.4?

As the Supreme Court backlog worsened, Congress came under increased
pressure to solve the problem. It reacted by renewing debates on several
plans that had been proposed as reforms since the Judiciary Act of 1789,
namely, creating intermediate appeals courts, enlarging the Supreme Court,
and limiting federal jurisdiction.

A detailed chronicle of the Congressional debates and votes on these
proposals from the 1870s to 1891 is unnecessary here, but it is important to
notice that a split, based on political party and sectional affiliations, devel-
oped between the House and Senate. The House, reflecting its generally
Democratic control and dominated by southerners and westerners from agri-
cultural regions, favored the restriction of federal jurisdiction. The Senate,
controlled by eastern Republican manufacturing interests, sought to alleviate
the Supreme Court workload by setting up intermediate courts and providing
more justices, thereby keeping open the federal courts for eastern capitalists
sued while conducting business in the South or West.50 The deadlock be-
tween the House and Senate continued until Republican Senator William M.
Evarts of New York, an influential member of the Judiciary Committee,
devised a compromise.

The Evarts Bill, which passed the Senate on September 24, 1890, combined
some features of all the proposals.®! The bill created nine intermediate ap-
peals courts but preserved the traditional circuit and district courts. It did this
by removing appellate jurisdiction from the circuit courts, thus making them
only trial courts, and routed all appeals—except a limited class which was to
go directly to the Supreme Court—through the newly created courts. The de-
cision of one of the courts of appeals became the final judgment of cases
within a portion of its jurisdiction. The United States Supreme Court could
review any of these cases, when a writ of certiorari was requested and granted
by the Supreme Court. This innovation became a crucial tool in the Supreme
Court’s effort to control its own docket and to prevent the staggering backlog
from continuing to grow.’? Each circuit received an additional circuit
judgeship.

Each of the new appellate tribunals was to consist of three judges—the two
circuit judges plus the circuit justice or a district court judge. However, no
Judge who had been the trial judge in a case could sit on a panel considering
that case. This reform thus eliminated one feature of the old federal court

49 See the excellent and important work on late-nineteenth-century American history, R.
WiEBE, THE SEARCH FOR ORDER, 1877-1920, ch. 2 (1967). For classic views of the economic
history of the period, see E. KIRKLAND, INDUSTRY COMES OF AGE: BUSINESS, LABOR, AND
Puau)c PoLicy, 1860-1897 (1961); T. CocHRAN and W. MILLER, THE AGE OF ENTERPRISE
(1942).

50 A detailed legislative history of the proposals leading to the Evarts Act can be found in
FRANKFURTER and LANDIS, supraat 77-102.

51 Id at 98-99,

52 [d at100.
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system that was most repugnant to both the bar and the public. Further, the
Act mandated the Seventh Circuit Court of Appeals to hold at least one term
every year in Chicago; it allowed the judges to appoint a marshal and a clerk
of the court, and establish rules and regulations of the court. The bill also al-
lowed the circuit justices or the chief justice to continue to sit with the court,
but it did not require them to do so.

After continued vigorous lobbying by the American Bar Association and
the justices of the Supreme Court, especially Chief Justice Fuller, the House
accepted the Evarts Bill, and President Benjamin Harrison signed it into law
on March 3, 1891.53

Even before the president signed the bill, amendments were required. Sec-
tion 3 had designated the second Monday in January 1891 as the date for the
first session of the nine new courts of appeals. Congress adopted a resolution
moving that date to the third Tuesday in June 1891.54 Between March and
June several necessary administrative details had to be arranged. A clerk and
a marshal needed to be selected; rules of the court drawn up; a courtroom ob-
tained; and, most important, the judges had to be selected. Gresham, as cir-
cuit judge, automatically became presiding judge of the United States Court
of Appeals for the Seventh Circuit. Therefore, it became his responsibility to
select the marshal and clerk. As clerk, he chose Oliver Throck Morton, the
son of Gresham’s long-time political rival and opponent, Oliver P. Morton,
Indiana’s wartime governor. Although at odds with the father, Gresham had
developed a friendship with the son. The friendship stemmed from the de-
fense that the younger Morton made of Gresham after Gresham’s announce-
ment of his intention to vote for Cleveland against Harrison in 1888. 55 Only
thirty-one when appointed, Morton was the youngest man ever to serve as
clerk of the Seventh Circuit.

Oliver T. Morton was born in Indianapolis in 1860 while his father was
serving as lieutenant governor.5 He received a B.A. degree from Yale Col-
lege and then traveled to England to study at Oxford University for two
years. On his return to Indianapolis, he gained admission to the bar and
began a successful law practice. Morton spent considerable time writing lit-
erary reviews and also wrote a history of Reconstruction. He served as clerk
only seven years before his death at the age of thirty-eight from complica-
tions associated with a chronic heart ailment.

The Evarts Act stated only that

[the clerk] shall perform and exercise the same duties and powers in regard to all

53 Act of March 3, 1891, 26 Stat. 826. For Chief Justice Fuller’s role, see KING, MELVILLE
WESTON FULLER, supraat 150-51.

54 Surrency, 4 History of the Federal Courts, supraat 233-34.

55 GRESHAM, supraat 675.

56 Biographical information about Morton is taken from 31 Chicago Legal News, 62 (Oct.
15, 1898).
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matters within its jurisdiction as are now exercised and performed by the Clerk of
the Supreme Court of the United States, so far as the same may be applicable.’

This meant that the clerk had responsibility for filing, docketing, scheduling,
and reporting all appeals. Additionally, the clerk conducted all communica-
tion with attorneys about rules and procedures of the court; registered all at-
torneys admitted to practice before the court; kept the clerk’s journal, listing
all orders entered by the court; and maintained the financial records of the
court.

Judge Gresham named a long-time associate and fellow Hoosier, Captain
L. O. Gilman, as the first marshal of the Seventh Circuit. Gilman had served
as an officer on the judge’s army staff during the Civil War.58 The duties of
the marshal, like those of the clerk, were described as similar to the duties of
the United States Supreme Court marshal. Thus, it was the marshal’s re-
sponsibility to protect the judges and to maintain order in the courtroom.

Judge Gresham selected Circuit Justice Harlan’s courtroom as the meeting
place for the first session. The room was located in the Chicago Post Office
and Custom House, located on the square block bounded by Adams, Jack-

son, Dearborn, and Clark. The building, built in 1879 and in great disrepair
by 1891,

was four stories high, with one basement, and was supported on a concrete mat
covering the ground area. The foundation was very inadequate and the building
settled and cracked badly; hence its short life. 59

The final step before opening court for the first session was to select the
judges. The Evarts Act allowed the appointment of one additional circuit
judge. However, there was not enough time between the passage of the Act
and the opening of the courts of appeals for President Harrison to nominate
the judges and have the Senate confirm them. Therefore, the original court
consisted of the present circuit Jjudge, the circuit justice, and, as provided by
the statute, a district judge designated by the two other judges. Thus, the
Jjudges of the Seventh Circuit were Judge Gresham, Justice John M. Harlan,
and Judge Henry W. Blodgett, whom the other two designated to sit on the
new tribunal.

Circuit Justice Harlan had a long and close relationship with the Seventh
Circuit, having been its circuit Justice since his appointment to the United
States Supreme Court in 1877. His career somewhat paralleled Judge Gresh-
am’s. Born in Boyle County, Kentucky, on June 1, 1833, he was the son of a

57 Act of March 3, 1891, chap. 517, §2, 26 Stat. 826.
58 23 Chicago Legal News, 349 (June 20, 1891).
59 F. RANDALL, HiSTORY OF CHICAGO BUILDING, 44-45, as quoted in speech by C. Ooms,

Annual Judicial Conference of the Seventh Circuit and Bar Association of the Seventh
Circuit, May 23, 1955,
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leading Whig politician who staunchly supported Henry Clay.%0 Harlan at-
tended Center College and then studied law at Transylvania University. He
prepared for the bar by reading law, first with his father, then with other law-
yers in Frankfort, Kentucky. After becoming a member of the bar, he
opened what proved to be a highly successful practice in Frankfort. In addi-
tion to his law practice, Harlan actively engaged in politics. When the Whig
party died, he joined the Know-Nothings and won election to several impor-
tant posts. He became city attorney of Frankfort, then adjutant general of
Kentucky. In 1858 he won election and served as county judge.

At the outbreak of the Civil War, Harlan shared the dilemma of his fellow
border-state residents. He believed in the right of the Southerner to hold
slaves as property but, like Clay, he had a deep reverence for the Union. His
abhorrence of secession prevailed over his feelings for the South, and he
joined the Kentucky Constitutional Unionists. Having organized a regiment
of volunteer soldiers, he was commissioned colonel and fought the Con-
federates in several battles in Kentucky and Tennessee. On the death of his
father in 1863, he left the Union army and returned home to care for his
mother. Although he continued to support the Union cause, he opposed the
Emancipation Proclamation and the Thirteenth Amendment. 6!

Following the defeat of the South, Harlan underwent a political conver-
sion. He renounced his conservatism and became associated with the radical
Republicans. He entered law partnership with Benjamin Bristow, one of the
radical leaders. Although opponents charged him with opportunism, Harlan
continued to be guided by the radical Republican philosophy throughout the
remainder of his life.®2 He campaigned for Grant in 1868 and vigorously sup-
ported the passage of both the Fourteenth and Fifteenth Amendments.
Harlan did more than campaign for others. He ran for governor of Kentucky
on the Republican ticket in 1871 and in 1875 but was resoundingly defeated by
the border-state voters, who rejected his radical Republicanism. His part-
nership with Benjamin Bristow, plus his vigorous support of the goals of Con-
gressional reconstruction, gave Harlan national exposure. He was considered

60 Unless otherwise cited, the details of Justice Harlan’s life are taken from L. Filler, John
M. Harlan, in 2 L. FREEDMAN and F. ISRAEL, THE JUSTICES OF THE SUPREME COURT,
1281-324 (1969) and G. WHITE, THE AMERICAN JUDICIAL TRADITION, ch. 6 (1976); see also
L. Hartz, John M. Harlan in Kentucky, 1855-1877, 14 FILsoN CLUB HISTORICAL QUARTERLY
17 (1940) and Westin, Mr. Justice Harlan in A. DUNHAM and P. KURLAND, MR. JUSTICE
(1964).

61 Filler, John M. Harlan, supraat 1283,

62 Briefly, the Radical Republicans were those who sought to dismantle totally the system
of slavery in the South and guarantee the freed blacks economic, political, and even
social equality. Led by Charles Sumner and Thaddeus Stevens, they sought to use the
full extent of federal power—through military force and constitutional amendment— to
accomplish their goals. The radicals were vilified in the historical works of the early twen-
tieth century, but have since been cast in a favorable light. See STAMPP, supra; J, H.

FRANKLIN, RECONSTRUCTION: AFTER THE CIVIL WAR (1961). On the Harlan-Bristow friend-
ship, see WEBB, supra.
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a possible vice-presidential candidate in 1872. In 1876 he served as manager
of Bristow’s presidential campaign, which represented an effort by reformers
to wrest control of the Republican party from the regulars, led by James G.
Blaine. After a deadlocked convention, Harlan helped arrange a compromise,
which resulted in Rutherford B. Hayes’s receiving the nomination. Accord-
ing to the biography of Judge Gresham, who was aligned with Bristow and
Harlan, part of the compromise included Harlan’s appointment to the Su-
preme Court.% That opportunity arose immediately after the election, when
Justice David Davis resigned to take a seat in the United States Senate. Al-
though Harlan’s nomination encountered vigorous opposition, the Senate
confirmed it. He took his seat on the United States Supreme Court on
December 10, 1877.

Justice Harlan distinguished himself in his career on the bench through
his sharp and critical dissents. He developed this reputation not only for the
number he authored (316) but for the often strident language they con-
tained.®* His oral delivery of dissents from the bench frequently created
great drama and excitement. It is reported that when he dissented in Pollock
v. Farmers Loan & Trust Co. (the invalidation of the first income tax law), he

pounded the desk, [shaking] his finger under the noses of Chief Justice [Fuller]
and Mr. Justice Field. . . .65

In addition to being argumentative, Harlan’s opinions are unique because of
their substantive results and their jurisprudence. His ideology combined a
steadfast advocacy of blacks’ civil rights (he wrote the famous dissent in
Plessy v. Ferguson),% and approval of broad powers of economic control by
the federal government. _

Unlike other late nineteenth-century judges, Harlan was result-oriented.
The legal historian G. Edward White has commented,

Harlan’s theory of judging was primarily designed to implement his individual
convictions. It placed a premium on arriving at desirable results, not on internal
consistency. It bound a judge only to his own intuitive sense of what was right. 67

White referred to Harlan as a “maverick,” while Felix Frankfurter called
him “an ‘eccentric exception’ to the distinguished majority of judges.”68
However, as White observed,

[Tlhe same factors that alienated him from most of his peers and the scholarly

public during his lifetime and long after his death have formed the basis of his
reincarnation. 69

63 GRESHAM, supraat 459; WEBB, supraat 269-73.
64 Filler, John M. Harlan, supraat 1284.

65 158 U.S. 601 (1895); WHITE, supraat 123.

66 163 U.S. 537 (1896).

67 WHITE, supraat 119.

68 Id at 118.

69 Id
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Although Harlan was alienated from many of his fellow justices, he was
not alienated in his role as Seventh Circuit justice. Circuit Judge Gresham
and Justice Harlan began their friendshi p as political allies fighting the “regu-
lar” Republicans in 1876. They shared a strong reverence for private property
and a vigorous opposition to trusts and monopolies.” Although Gresham
did not champion social equality for blacks, the Seventh Circuit during the
I880s never received cases in which that issue would have caused antagonism
between the two men. Rather, they had a close friendship and, as mentioned
earlier, often conferred on cases before the Seventh Circuit.

There was no disagreement at all between Judge Gresham and Justice
Harlan when it came to selecting the third member of the first session of the
Seventh Circuit. Judge Henry W. Blodgett was both the senior district judge
in the circuit and a highly respected and much admired jurist. Blodgett, a true
Chicago pioneer, was born on July 21, 1821, in Amherst, Massachusetts, and
migrated west with his parents around 1830 They settled first in what is now
Will County, Illinois, and then moved to DuPage County. Although during
his childhood skirmishes between Indians and settlers were common,
Blodgett’s family lived at peace with the local tribes who frequently traded at
their blacksmith shop. !

Henry Blodgett left Illinois in 1838 and returned to Massachusetts to study
at Ambherst. After only a year, he traveled back to his home state, where he
took a job as a surveyor and engineer with the Michigan Canal Company.
When the company went bankrupt he began teaching school but left in 1842
to begin reading law at the offices of O. Y. Scammon and Norman B. Judd in
Chicago. He gained admission to the bar on December 4, 1844, and began a
very successful private practice in Waukegan, where he lived the rest of his
life. His career then followed a pattern similar to that of Judge Drummond.
He sought a seat in the state legislature. He campaigned as an abolitionist and
was the first antislavery candidate to win an election in Illinois. He served
only one term in the Illinois House, moving to the Illinois Senate, where he
held office for one term. While in the legislature, he became a key leader,
writing and sponsoring many of the early laws of Illinois. 72

Blodgett left elective office in 1855 to begin a lucrative career in railroad
promotion and development. He served first as an attorney for the Chicago
& Milwaukee Railroad (later the Chicago & North Western) and helped
launch that new venture through his efforts in obtaining financing and secur-
ing its charter. He became a director and later president of the line, serving
as solicitor for several other railroads headquartered in Chicago and northern
Indiana.”?

Judge Blodgett’s antislavery views made him an ardent Union supporter
during the Civil War. At the outbreak of the fighting, he tried to get a com-

70 GRESHAM, supraat 456-60.

71 37 Chicago Legal News, 209 (February 11, 1905).
72 Id

73 Id
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mission in the Union army but was physically unable to serve. Instead, he
organized money and equipment to outfit regiments and worked hard to im-
prove the facilities of field hospitals. 74

Following Judge Thomas Drummond’s appointment to the Seventh Cir-
cuit judgeship, President Grant nominated Henry Blodgett as district judge
for the Northern District of Illinois on January 11, 1870. The Senate quickly
confirmed the appointment, and Judge Blodgett assumed his new duties,
holding court in Chicago. He often traveled to other cities in the circuit to
assist judges who had a backlog of cases or to sit in difficult trials with the cir-
cuit judge.’s

The caseload before Judge Blodgett did not differ substantially from those
of Judges Gresham and Drummond which have already been described. The
majority of cases were patent, bankruptcy, and criminal. The Northern Dis-
trict had a greater number of admiralty cases than did Indiana. Judge
Blodgett built his intellectual reputation on the strength of his admiralty and
patent cases. 6

The bar also respected Blodgett for his honesty and integrity. That respect,
however, was put to the test in 1878, when some members of the Chicago Bar
Association charged him with official misconduct. He was accused of taking
loans from court-appointed referees in bankruptcy who made the loans from
their official funds. They alleged that he showed “gross favoritism toward
his friends and exert[ed] severe pressure against his foes.””” Among the
most conspicuously mentioned “friends” were the railway corporations with
whom the judge had been associated. The accusers persuaded the Chicago
Congressman, Carter H. Harrison, to introduce an impeachment resolution.
The House Judiciary Committee investigated the charges and issued a report
that found the allegations concerning the loans to be correct but noted that
the judge had promptly repaid them. The report, although critical of the
judge, recommended that no further steps toward impeachment be taken.
The members of the Chicago bar and the press hailed the report as a great
victory for the judge.’® The entire incident was quickly forgotten, as evid-
enced by the actions of the City Council, the Chicago Legal News, Carter H.
Harrison (who had introduced the impeachment resolution and was now
mayor of Chicago), and leaders of the bar, when they petitioned President
Arthur to name Judge Blodgett to the circuit judgeship in 1884. Again in 1892
the legal community sought to have him elevated to the Seventh Circuit.”’

Judge Blodgett remained on the bench only eighteen months after the or-
ganization of the court of appeals. During that time he sat on only four cases
in the Seventh Circuit. He resigned on December 5, 1892, when President

74 37 Chicago Legal News, 277 (April 15, 1905).

75 24 Chicago Legal News, 28 (Sept. 24, 1892).

76 37 Chicago Legal News, 277-79 (April 15, 1905).

77 H. KoGAN, THE FIRST CENTURY: THE CHICAGO BAR ASSOCIATION 1874-1974, 49 (1974).
78 The full details of this controversy are found in KoGAN, supraat 47-51.

79 17 Chicago Legal News, 187 (Feb. 16, 1884); 23 id. 349 (June 20, 1891).
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Benjamin Harrison appointed him one of the United States counselors to
Paris for the Bering Sea arbitration. That dispute, between Canada and the
United States, centered on the respective rights of each country to kill seals
on the islands off Alaska. Judge Blodgett served as a trial counsel and had
principal responsibility for preparing and presenting the case for the United
States claims before the international tribunal. After the successful comple-
tion of the arbitration, Judge Blodgett returned home and lived in retirement
with his family in Waukegan. He did not remain idle, though. He served as
dean of the Faculty of Northwestern Law College and also lectured there. On
occasion Judge Blodgett represented clients, but never appeared in court. He
died at home on February 9, 1905, leaving a large estate (exceeding
$180,000) to his wife and two daughters. 80

With the selection of Judge Blodgett, all preparations were complete for
the opening of the United States Court of Appeals for the Seventh Circuit.
Before turning to that first session we may summarize the circuit’s early
history.

In tracing the various ways states have been grouped to form the Seventh
Circuit, this chapter has shown that as the United States grew geographically
and in economic complexity during the nineteenth century, Congress created
new federal courts and restructured the circuits until the Seventh Circuit
became permanently made up of Illinois, Indiana, and Wisconsin. This same
growth created a volume of work for the courts with which they were unable
to cope. Congress initially responded to the problem by providing a circuit
court judge for each circuit (Thomas Drummond was the first judge of the
Seventh Circuit). When that solution proved inadequate, Congress sought
to alleviate the overburdened condition of the Judiciary by reforming the
federal system. The courts of appeals were created, a second circuit judge
was added in each circuit, and most appeals were now handled by the new
court. The district courts and the old circuit courts were retained as trial
courts.

We have seen that the work of the federal courts prior to 1891 mostly in-
volved civil cases. It is not surprising that the railroads, which many histori-
ans regard as one of the greatest factors in the rapid economic development
of the United States, also generated a large number of cases in the federal
courts. These suits included labor disputes, bond forfeitures, diversity tort
claims, and land title controversies. In addition, the federal courts’ workload

80 37 Chicago Legal News, 209 (Feb. 11, 1905); 37 id. 277 (April 15, 1905); 24 id 393 (June 4,
1892). Northwestern Law College was the oldest law school in Illinois. It began in 1859 as
a department of the first University of Chicago. When that university ceased operation
in 1886, the Union College of Law became the Northwestern College of Law and was
operated by Northwestern University exclusively. The Seventh Circuit judges had close
connections with the law school. In addition to Judge Blodgett’s serving as dean, several
judges taught courses, including Judges Kohlsaat, Jenkins, and Grosscup. Judge
Grosscup served as dean following Judge Blodgett’s resignation, until his judicial duties
forced him to resign in 1901. 25 Chicago Legal News, 28 (Sept. 24, 1892); 33 id. 362 (June
15, 1901); 34 id. 51 (Oct. 5, 1901).
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reflected the expanding economic development of the country in such cases
as patent claims, admiralty suits, and bankruptcy petitions.

This chapter has also sketched the careers of the judges of the old circuit
court for the Seventh Circuit, as well as those of the men who were to sit on
the newly created court of appeals. A pattern emerges from their biographies.
Uniformly these men were: extremely successful trial attorneys; politically
active party loyalists in addition to being candidates for public office; and dis-
trict judges before their elevation to the circuit court judgeship. After 1865
Seventh Circuit judges were men who had had prominent roles in the Union
army during the Civil War.

Having discussed the judges and the early institutional development of the

Court of Appeals for the Seventh Circuit, we may now turn to that new
court’s first session.
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U.S. Courthouse and Post Office,
Dearborn Street between Jackson and
Adams, was the location of the Seventh
Circuit, 1905 to 1938.
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CHAPTER I1

Organization and
Early Operation
of the Court of Appeals

1891-1895

A t noon on Tuesday, June 16, 1891, Justice John M.
Harlan called to order the United States Court of Appeals for the Seventh
Circuit.! With Circuit Judge Gresham on his right and Judge Blodgett on his
left, Justice Harlan addressed the large group that had assembled to watch
the opening of the new tribunal. Present were the two district judges from
Wisconsin, Judges James G. Jenkins and Romanzo Bunn; Judge William A.
Woods of the United States District Court of Indiana; and Judge William J.
Allen of the United States District Court of the Southern District of Illinois.
Many attorneys from the three-state region also attended.

Justice Harlan announced that the first order of business was the designa-
tion of Judge Blodgett. He then called forward the court’s newly appointed
officers, Clerk Oliver T. Morton and Marshal L. O. Gilman. They took their
oaths of office, swearing to uphold the Constitution and laws of the United

1 The account of the opening session is taken from 23 Chicago Legal News, 349 (June 20,
1891). See aiso the official record of the proceedings contained in COURT JOURNAL, June
16, 1891 (JourNAL found in the office of the clerk, United States Court of Appeals for the
Seventh Circuit). The JOURNAL is the official record of all orders entered by the court
and recorded by the clerk. Special ceremonies such as the administering of oaths or
memorials were often ordered to be spread upon the record in the JOURNAL.
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States and to perform their duties without malice or favor. The third order of
business consisted of the adoption of the rules of practice, which were the
same as those the other circuits had adopted.

Justice Harlan’s fourth announcement caused the most excitement and
controversy. The justice stated:

[I]ln answer to many inquiries that have been made by members of the bar and to
settle a question that has been much discussed . . . this Court of Appeals, after it
has been fully organized and has entered upon its business, will adopt and wear the
usual judicial gown such as is worn by members of the Supreme Court at
Washington, but no formal order will be made.?

The controversy existed because no judge in lllinois, in either state or
federal court, had ever worn robes. The fight against their use was cham-
pioned by the Chicago Legal Newswhich expressed the view that the

courts are the tribunals of the people and judges should be near the people. Justice
should be administered in accordance with the simplicity of our Government and
without pomp and show.?

Although the editors seriously pleaded with the Court to keep robes out of
the courtroom, they did not lose their sense of humor.

In many cases there would be more reason for some of the judges to wear wigs
than gowns, but the wig has never been popular in America as a judicial
head-dress. Gowns are unmanly, and in warm weather do not add to the comfort
of the man who wears them. If a gown would add to the ability or wisdom of a
judge, there would be some reason for adopting the gown as a court dress. There is
no dress that becomes an American judge so well as that of a plain American
citizen. If the gown is thought to be necessary to the proper administration of
Jjustice, would it not be well to so change the law that women who know how to
wear the gown with dignity and grace should occupy the bench.4

The Legal Newstook its defeat in lawyerlike stride:

We do not believe that the gown will add anything to the dignity, wisdom or
comfort of this or any other court. It was a question within the jurisdiction of the

2 23 Chicago Legal News, 349 (June 20, 1891).

3 23 Chicago Legal News, 341 (June 13, 1891). The Chicago Legal News was a weekly news-
paper which has been described as “a fascinating and instructive weekly compendium of
cases, opinions, gossip, aphorisms, anecdotes, and information about a miscellany of
matters dealing with the law.” H. KoGaN, THE FirsT CENTURY: THE CHICAGO BAR
ASSOCIATION, 1874-1974, 1 (1974). Its publishers were James Bradwell and Myra Bradwell,
a crusading feminist and reformer who unsuccessfully sought to become the first woman
admitted to the bar in Illinois. Her efforts led to the famous case Bradwell v. Illinois, 83
U.S. 130 (1872) which left admission to the bar in the total discretion of the state and thus
sanctioned the Illinois Supreme Court’s decision to deny Bradwell’s admission solely be-
cause she was a woman. For a more complete account of her life, see KoGAN, supra at
24-33.

4 23 Chicago Legal News, 341 (June 13, 1891).
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court, and having been decided, there being no appeal or writ of error allowed, it
becomes all good lawyers to stand by the judgment of the court.>

However, it could not resist one final jab:

A very few of the lawyers here who practice in the Federal Courts are talking about
asking the members of the bar who will practice in the new Court of Appeals to
wear a professional gown when they appear in that tribunal, the same as is done in
England.®

Following the announcement of the decision to wear robes, the Seventh
Circuit adjourned until the next day. On Wednesday at noon, the court met
to receive the $10,000 bonds entered into by the clerk, Oliver T. Morton, and
by the marshal, L. O. Gilman.” The court transacted no further business
until the next day, when it met to issue an order instructing the clerk to pro-
vide the books and forms necessary for its operation.8 It also ordered the
marshal of the Northern District to procure office space in the Federal Build-
ing for the court and its offices. The court then adjourned until the beginning
of its October term. However, it did meet once in August and three times in
September. At each meeting only one judge sat, and the purpose of each ses-
sion was to order the clerk to print the record of a case or to grant an exten-
sion for filing a record.?

Before the convening of the first term of the Seventh Circuit, President
Harrison failed to send to the Senate a nomination for the circuit judgeship
created by the Evarts Act. Therefore, on Monday, October 5th, Justice
Harlan and Judge Gresham again designated Judge Blodgett to sit as a circuit
judge. !0 On that day, as the clock struck twelve, the door to the conference
room opened and the three judges in their black gowns entered Justice Har-
lan’s courtroom in the Federal Building. The crowd stood as the court crier,
George Allen, announced: “The Honorable Judges of the Court of Appeals
for the Seventh Judicial Circuit.” The judges bowed to the spectators, who
had filled the courtroom to overflowing. The gathering included many lead-
ing practitioners from Illinois, Indiana, and Wisconsin who sought admission
to practice before the court, as well as the friends and families of the judges.
When the judges took their seats, Crier Allen opened the court by
proclaiming:

Oyez! Oyez! Oyez! all persons having business with the honorable court are
admonished to draw near. God save the United States and this honorable court.!!

5 23 Chicago Legal News, 349 (June 20, 1891).
6 Id
7 COURT JOURNAL, June 17, 1891.
8 CoURT JOURNAL, June 18, 1891.
9 COURT JOURNAL, Aug. 8, I891; Sept. 12, 1891; Sept. 15, 1891; Sept. 23, 1891.
10 The information regarding the Seventh Circuit’s first day of operation is taken from 24
Chicago Legal News, 44 (October 10, 1891). See also COURT JOURNAL, October 5, 1891,
11 24 Chicago Legal News, 44 (October 10, 1891).
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Justice Harlan began the session by stating that, under rule 7 of the
Seventh Circuit Rules, any attorney admitted to practice before the United
States Supreme Court or any United States circuit court could be admitted to
practice before the Seventh Circuit without paying a fee. The attorneys who
were present and desired admittance were asked to come forward. The clerk
of the court then administered the oath, which was the same as that pre-
scribed by the United States Supreme Court rules. Each attorney swore or af-
firmed to “demean yourself uprightly and support the Constitution of the
United States.”” The list of attorneys admitted to the rolls that day included
James S. Harlan, the justice’s son; John W. Showalter, a future judge of the
court; and Mary A. Aherns, the lone woman attorney seeking admission
during that first term. A total of sixty-five lawyers gained admission. |2

Following this ceremony the panel heard arguments in its first case, Union
Stock-Yards & Transit Co. v. Western Land & Cattle Co. 3 The plaintiff in the
case had been granted summary judgment in the district court in an action
for replevin of 300 steers. The decision turned on the interpretation of the
contract between the plaintiff and his agent, who was hired to drive the cattle
to market. The attorney for the defendant made a motion to dismiss for lack
of jurisdiction. Judge Blodgett recused himself, as required by the Evarts
Act, since he had been the trial judge in the district court. Justice Harlan and
Judge Gresham listened to the arguments of both counsel and then an-
nounced that they were taking the motion under advisement. The Clerk’s
Docket reveals that eight months later the court denied the motion.!4 The
case was then heard on the merits on May 25, 1893, and an opinion was
issued by Judge Jenkins on December 1, 1893. Three other cases were called
at that first session; one was partially heard and then postponed until the
next day, and two were scheduled for argument in January 1892.13

The postponed case, Smale v. Mitchell, provided the court its first oppor-
tunity to certify an important or difficult question to the United States Su-

12 Id. See also ROLL OF ATTORNEYS, which is the official list kept by the clerk of the Seventh
Circuit of all court attorneys admitted to practice before the court. Attorneys were admit-
ted to practice at no charge until the rules were amended to require a $10.00 fee. COURT
JOURNAL, June I, 1895.

13 59 F.49 (7th Cir. 1893). See CoURT JOURNAL, October 5, 1891.

14 See CLErKk’S (GENERAL) DOCKET, Appeal No. 8. (This docket may be found in the office
of the clerk, United States Court of Appeals for the Seventh Circuit.) Each appeal was as-
signed a docket number, with the appeals being numbered consecutively in order of
their filing date. The DOCKET contains a separate page for each appeal and on that page
the clerk recorded all aspects of the history of the appeal: the date it was docketed; the at-
torneys for each party; the district court which tried the case; the date of filing and de-
scription of briefs, motions, and all other official papers; the date of oral argument and
the panel of judges; the date the appeal was decided, its disposition, and the judge who
authored the opinion (plus any dissents or concurrences); the filing and disposition of a

petition for rehearing; and the date of application of a writ of certiorari.
15 CourT JOURNAL, October 5, 1893.
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16, 1862. After four years of successful practice, he ran on the Republican
ticket for the Indiana legislature and won a seat. Serving as a member of the
Judiciary Committee, he authored and steered several judicial reform bills
through the legislature. In 1873 he was elected as an Indiana circuit court
judge, a position which he held until 1880, when he successfully ran as the
Republican candidate for the Indiana supreme court. He sat on that bench
only three years, as President Arthur nominated him to fill the vacancy on
the United States District Court for Indiana when Judge Gresham was ap-
pointed postmaster general.

Judge Woods’ service on the district court resembled that of the other
judges we have examined. The most controversial trial over which he presi-
ded—and the one said by some to be responsible for his elevation to circuit
judge—involved the prosecution of five officials of the Harrison presidential
campaign staff in 1888.2% Indiana Democrats had discovered a letter, sent on
stationery of the Republican National Committee to key Indiana Republi-
cans, which urged them to secure the money necessary to pay “floaters” to
vote Republican and thus carry Indiana for Harrison. After the election but
before Harrison was sworn in as president, a grand jury was impaneled.
Judge Woods at first instructed the grand jury that the applicable federal stat-
utes stated that it was a crime for A to advise B to bribe C. Under this inter-
pretation, the grand jury reportedly was ready to vote a true bill. However, as
explained by Mrs. Walter Gresham, Harrison and others pressured Judge
Woods, and he changed his instruction. He stated to the grand jury that the
mere sending of a letter urging the bribery of a voter was not indictable. The
grand jury thus refused to indict the author, and Judge Woods later quashed
the indictments returned against his accomplices. Intense controversy sur-
rounded the affair. The Democratic press vilified Judge Woods as an op-
portunist seeking to take care of his political friends and hoping to be reward-
ed with elevation to the United States Supreme Court.26 The Supreme Court
nomination never materialized, but the promotion to judge of the Seventh
Circuit came three years later. At that time emotions had died down, and
Judge Woods’ nomination was generally supported by the Bar. However,
when Harrison sent the judge’s name to the Senate, over 172 pages of tes-
timony regarding the “blocks-of-five” case (as the election controversy had
been popularly named) was taken before the Senate was satisfied that the
judge had done nothing to disqualify him from confirmation as judge of the
Seventh Circuit.?’

When the court convened in January 1892, there were only six or seven
cases in which records were printed, the briefs filed, and the cases set for a
hearing. The most interesting and important was Cincinnati, Hamilton, &

25 EGGERT, supra at 168. GRESHAM, supra at ch. 38, contains a complete account of the
events surroun