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Background

On February 18, 2009, President Obama announced the Homeowner Affordability and
Stability Plan to help up to 7 to 9 million families restructure or refinance their mortgages
to avoid foreclosure. As part of this plan, the Treasury Department (Treasury) announced
a national modification program aimed at helping 3 to 4 million at-risk homeowners —
both those who are in default and those who are at imminent risk of default — by reducing
monthly payments to sustainable levels. On March 4, 2009, the Treasury issued uniform
guidance for loan modifications across the mortgage industry. This Supplemental
Directive provides additional guidance to servicers for adoption and implementation of
the Home Affordable Modification program (HAMP) for mortgage loans that are not
owned or guaranteed by Fannie Mae or Freddie Mac (Non-GSE Mortgages).

Under the HAMP, a servicer will use a uniform loan modification process to provide a
borrower with sustainable monthly payments. The guidelines set forth in this document
apply to all eligible mortgage loans secured by one- to four-unit owner-occupied single-
family properties.

In order for a servicer to participate in the HAMP with respect to Non-GSE Mortgages,
the servicer must execute a servicer participation agreement and related documents
(Servicer Participation Agreement) with Fannie Mae 1in 1ts capacity as financial agent for
the United States (as designated by Treasury) on or before December 31, 2009. The
Servicer Participation Agreement will govern servicer participation i the HAMP
program for all Non-GSE Mortgages. Servicers of mortgage loans that are owned or
guaranteed by Fannie Mae or Freddie Mac should refer to the HAMP announcement
issued by the applicable GSE.

The HAMP reflects usual and customary industry standards for mortgage loan
modifications contained in typical servicing agreements, including pooling and servicing
agreements (PSAs) governing private label securitizations. As detailed in the Servicer
Participation Agreement. participating servicers are required to consider all eligible
mortgage loans unless prohibited by the rules of the applicable PSA and/or other investor
servicing agreements. Participating servicers are required to use reasonable efforts to
remove any prohibitions and obtain waivers or approvals from all necessary parties in
order to carry out any modification under the HAMP.
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To help servicers implement the HAMP, this Supplemental Directive covers the
following topics:

HAMP Eligibility
Underwriting
Modification Process
Reporting Requirements
Fees and Compensation
Compliance

HAMP Eligibility

A Non-GSE Mortgage 1s eligible for the HAMP if the servicer verifies that all of the
following criteria are met:

e The mortgage loan 1s a first lien mortgage loan originated on or before January 1,
2009.

e The mortgage loan has not been previously modified under the HAMP.

The mortgage loan is delinquent or default is reasonably foreseeable; loans currently
1n foreclosure are eligible.

e The mortgage loan is secured by a one- to four-unit property, one unit of which is the
borrower’s principal residence. Cooperative share mortgages and mortgage loans
secured by condominium units are eligible for the HAMP. Loans secured by
manufactured housing units are eligible for the HAMP.

The property securing the mortgage loan must not be vacant or condemned.

The borrower documents a financial hardship and represents that (s)he does not have
sufficient liquid assets to make the monthly mortgage payments by completing a
Home Affordable Modification Program Hardship Affidavit and provides the
required income documentation. The documentation supporting income may not be
more than 90 days old (as of the date the servicer is determining HAMP eligibility).

e The borrower has a monthly mortgage payment ratio of greater than 31 percent.

A borrower 1n active litigation regarding the mortgage loan 1s eligible for the HAMP.

e The servicer may not require a borrower to waive legal rights as a condition of the
HAMP.

e A borrower actively imnvolved in a bankruptcy proceeding 1s eligible for the HAMP at
the servicer’s discretion. Borrowers who have received a Chapter 7 bankruptcy
discharge in a case involving the first lien mortgage who did not reaffirm the
mortgage debt under applicable law are eligible, provided the Home Affordable
Modification Trial Period Plan and Home Affordable Modification Agreement are
revised as outlined in the Acceptable Revisions to HAMP Documents section of this
Supplemental Directive.

e The borrower agrees to set up an escrow account for taxes and hazard and flood
insurance prior to the beginning of the trial period if one does not currently exist.

e Borrowers may be accepted into the program 1if a fully executed Home Affordable
Modification Trial Period Plan is in the servicer’s possession on December 31, 2012.
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e The current unpaid principal balance (UPB) of the mortgage loan prior to
capitalization must be no greater than:
o 1Unit: $729,750
o 2 Umts: $934,200
0 3 Units: $1,129.250
o 4 Units: $1,403,400

Note: Mortgage loans insured, guaranteed or held by a federal government agency (e.g.,
FHA, HUD, VA and Rural Development) may be eligible for the HAMP, subject to
guidance 1ssued by the relevant agency. Further details regarding inclusion of these loans
in the HAMP will be provided in a subsequent Supplemental Directive.

The HAMP documents are available through www.financialstability.gov. Documents
mclude the Home Affordable Modification Trial Period Plan (hereinafter referred to as
Trial Period Plan), the Home Affordable Modification Agreement (hereinafter referred to
as the Agreement), the Home Affordable Modification Program Hardship Affidavit
(hereinafter referred to as the Hardship Affidavit) and various cover letters.

Underwriting

Hardship Affidavit

Every borrower and co-borrower seeking a modification, whether in default or not, must
sign a Hardship Affidavit that attests to and describes one or more of the following types

of hardship:

1. A reduction in or loss of income that was supporting the mortgage.

2. A change in household financial circumstances.

3. A recent or upcoming increase in the monthly mortgage payment.

4. An increase in other expenses.

5. A lack of sufficient cash reserves to maintain payment on the mortgage and cover

basic living expenses at the same time. Cash reserves include assets such as cash,
savings, money market funds, marketable stocks or bonds (excluding retirement
accounts and assets that serve as emergency fund — generally equal to three times the
borrower’s monthly debt payments).

6. Excessive monthly debt payments and overextension with creditors, e.g., the
borrower was required to use credit cards, a home equity loan, or other credit to make
the mortgage payment.

7. Other reasons for hardship detailed by the borrower.

Note: The borrower is not required to have the Hardship Affidavit notarized.
Reasonably Foreseeable (Imminent) Default

A borrower that is current or less than 60 days delinquent who contacts the servicer for a
modification, appears potentially eligible for a modification, and claims a hardship must
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be screened for imminent default. The servicer must make a determination as to whether
a payment default 1s imminent based on the servicer’s standards for imminent default and
consistent with applicable contractual agreements and accounting standards. If the
servicer determines that default is imminent, the servicer must apply the Net Present
Value test.

In the process of making its imminent default determination, the servicer must evaluate
the borrower’s financial condition in light of the borrower’s hardship as well as inquire as
to the condition of and circumstances affecting the property securing the mortgage loan.
The servicer must consider the borrower’s financial condition, liquid assets, liabilities,
combined monthly income from wages and all other identified sources of income,
monthly obligations (including personal debts, revolving accounts, and installment
loans), and a reasonable allowance for living expenses such as food, utilities, etc. The
hardship and financial condition of the borrower shall be verified through documentation.

Documenting the Reason for and Timing of Imminent Default

A servicer must document in its servicing system the basis for its determination that a
payment default is imminent and retain all documentation used to reach its conclusion.
The servicer’s documentation must also include information on the borrower’s financial
condition as well as the condition and circumstances of the property securing the
mortgage loan.

Net Present Value (NPV) Test

All loans that meet the HAMP eligibility criteria and are either deemed to be in imminent
default (as described above) or 60 or more days delinquent must be evaluated using a
standardized NPV test that compares the NPV result for a modification to the NPV result
for no modification. If the NPV result for the modification scenario 1s greater than the
NPV result for no modification, the result is deemed “positive” and the servicer MUST
offer the modification. If the NPV result for no modification is greater than NPV result
for the modification scenario, the modification result is deemed “negative” and the
servicer has the option of performing the modification in its discretion. For mortgages
serviced on behalf of a third party investor for which the modification result is deemed
“negative,” however, the servicer may not perform the modification without express
permission of the nvestor. If a modification 1s not pursued when the NPV result 1s
“negative,” the servicer must consider the borrower for other foreclosure prevention
options, including alternative modification programs, deeds-in-lieu, and preforeclosure
sale programs.

Whether or not a modification i1s pursued, the servicer MUST maintamn detailed
documentation of the NPV model used, all NPV mputs and assumptions and the NPV
results.

Fannie Mae has developed a software application for servicers to submit loan files to the
NPV calculator. The software application 1s available on the Home Affordable
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Modification servicer web portal accessible through www. financialstability.gov. On this
portal, servicers will have access to the NPV calculator tool as well as detailed guidelines
for submitting proposed modification data.

Servicers having at least a $40 billion servicing book will have the option to create a
version of the NPV calculator that uses a set of cure rates and redefault rates estimated
based on the experience of their own portfolios, taking into consideration, if feasible,
current LTV, current monthly mortgage payment, current credit score, delinquency status
and other loan or borrower attributes. Detailed guidance on required inputs for custom
NPV calculations 1s forthcoming.

For mortgages serviced on behalf of a third party investor, the servicer must use a
discount rate at least as high as the rate used on the servicer’s own portfolio, but in no
event higher than the maximum rate permitted under the HAMP.

To obtain a property valuation input for the NPV calculator, servicers may use either an
automated valuation model (AVM), provided that the AVM renders a reliable confidence
score, or a broker’s price opinion (BPO). A servicer may use an AVM provided by one
of the GSEs. As an alternative, servicers may rely on their internal AVM provided that:

(1) the servicer is subject to supervision by a Federal regulatory agency;
()  the servicer’s primary Federal regulatory agency has reviewed the model; and
(1)  the AVM renders a reliable confidence score.

If a GSE AVM or the servicer AVM 1is unable to render a value with a reliable
confidence score, the servicer must obtain an assessment of the property value utilizing a
BPO or a property valuation method acceptable to the servicer’s Federal regulatory
supervisor. Such assessment must be rendered in accordance with the Interagency
Appraisal and Evaluation Guidelines (as if such guidelines apply to loan modifications).
In all cases, the property valuation used cannot be more than 90 days old.

Verifying Borrower Income and Occupancy Status

Servicers may use recent verbal financial mmformation obtained from the borrower and
any co-borrower 90 days or less from the date the servicer is determining HAMP
eligibility to assess the borrower’s eligibility. The servicer may rely on this information
to prepare and send to the borrower a solicitation for the HAMP and an offer of a Trial
Period Plan. When the borrower returns the Trial Period Plan and related documents, the
servicer must review them to verify the borrower’s financial information and eligibility —
except that documentation of income may not be more than 90 days old as of the
determination of eligibility.

As an alternative, a servicer may require a borrower to submit the required
documentation to verify the borrower’s eligibility and income prior to preparing a Trial
Period Plan. Upon receipt of the documentation and determination of the borrower’s
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eligibility, a servicer may prepare and send to the borrower a letter indicating that the
borrower 1s eligible for the HAMP together with a Trial Period Plan.

The borrower will only qualify for the HAMP if the verified income documentation
confirms that the monthly mortgage payment ratio prior to the modification 1s greater
than 31 percent. The “monthly mortgage payment ratio” is the ratio of the borrower’s
current monthly mortgage payment to the borrower’s monthly gross income (or the
borrowers’ combined monthly gross income in the case of co-borrowers). The “monthly
mortgage payment” includes the monthly payment of principal, interest, property taxes,
hazard msurance, flood insurance, condominium association fees and homeowner’s
association fees, as applicable (including any escrow payment shortage amounts subject
to a repayment plan). When determining a borrower’s monthly mortgage payment ratio,
servicers must adjust the borrower’s current mortgage payment to include, as applicable,
property taxes, hazard insurance, flood insurance, condominium association fees and
homeowner’s association fees if these expenses are not already included in the
borrower’s payment. The monthly mortgage payment does not include mortgage
insurance premium payments or payments due to holders of subordinate liens.

With respect to adjustable rate loans where there is a rate reset scheduled within 120 days
after the date of the evaluation (a “Reset ARM”), the monthly mortgage payment used to
determine eligibility will be the greater of (i) the borrower’s current scheduled monthly
mortgage payment or (11) a fully amortizing monthly mortgage payment based on the note
reset rate using the index value as of the date of the evaluation (the “Reset Interest
Rate). With respect to adjustable rate loans that reset more than 120 days after the date
of the evaluation, the borrower’s current scheduled monthly mortgage payment will be
used to determine eligibility.

The borrower’s “monthly gross income” is the borrower’s income amount before any
payroll deductions and includes wages and salaries, overtime pay, commissions, fees,
tips, bonuses, housing allowances, other compensation for personal services, Social
Security payments, including Social Security received by adults on behalf of minors or by
minors intended for their own support, and monthly income from annuities, mnsurance
policies, retirement funds, pensions, disability or death benefits, unemployment benefits,
rental mmcome and other income. If only net income is available, the servicer must
multiply the net income amount by 1.25 to estimate the monthly gross income.

Servicers should iclude non-borrower household mcome in monthly gross income if it 1s
voluntarily provided by the borrower and if there is documentary evidence that the
income has been, and reasonably can continue to be, relied upon to support the mortgage
payment. All non-borrower household income included in monthly gross income must
be documented and verified by the servicer using the same standards for verifying a
borrower’s imcome.

The servicer may not require a borrower to make an up-front cash contribution (other
than the first trial period payment) for the borrower to be considered for the HAMP.
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The HAMP documents instruct the borrower (the term “borrower” includes any co-
borrower) to provide the following financial information to the servicer:

If the borrower 1s employed:

e A signed copy of the most recently filed federal income tax return, including all
schedules and forms, if available,

e A signed IRS Form 4506-T (Request for Transcript of Tax Return), and
Copies of the two most recent paystubs indicating year-to-date earnings.

e For additional income such as bonuses, commissions, fees, housing allowances,
tips and overtime, a servicer must obtain a letter from the employer or other
reliable third-party documentation indicating that the income will in all
probability continue.

If the borrower is self-employed:
e A signed copy of the most recent federal income tax return, including all
schedules and forms, 1f available,
e A signed IRS Form 4506-T (Request for Transcript of Tax Return), and
The most recent quarterly or year-to-date profit and loss statement for each self-
employed borrower.
e Other reliable third-party documentation the borrower voluntarily provides.

Note: For both a salaried or a self-employed borrower, if the borrower does not provide a
signed copy of the most recently filed federal income tax return, or if the Compliance
Agent so requires, the servicer must submit the Form 4506-T to the IRS to request a
transcript of the return.

If the borrower elects to use alimony or child support income to qualify, acceptable
documentation includes:

e Photocopies of the divorce decree, separation agreement, or other type of legal
written agreement or court decree that provides for the payment of alimony or
child support and states the amount of the award and the period of time over
which it will be received. Servicers must determine that the income will continue
for at least three years.

e Documents supplying reasonably reliable evidence of full, regular and timely
payments, such as deposit slips, bank statements or signed federal mcome tax
refurns.

If the borrower has other income such as social security, disability or death benefits, or a
pension:

e Acceptable documentation includes letters, exhibits, a disability policy or benefits
statement from the provider that states the amount, frequency, and duration of the
benefit. The servicer must determine that the income will continue for at least
three years.

e The servicer must obtain copies of signed federal income tax returns, IRS W-2
forms, or copies of the two most recent bank statements.
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If the borrower receives public assistance or collects unemployment:
e Acceptable documentation includes letters, exhibits or a benefits statement from
the provider that states the amount, frequency, and duration of the benefit. The
servicer must determine that the income will continue for at least nine months.

If the borrower has rental income, acceptable documentation includes:

e Copies of all pages from the borrower’s most recent two years of signed federal
income tax returns and Schedule E — Supplemental Income and Loss. The
monthly net rental income to be calculated for HAMP purposes equals 75 percent
of the gross rent, with the remaining 25 percent considered vacancy loss and
maintenance expense.

A servicer must confirm that the property securing the mortgage loan 1s the borrower’s
primary residence as evidenced by the most recent signed federal income tax return (or
transcript of tax return obtained from the IRS), a credit report and one other form of
documentation that would supply reasonable evidence that the property is the borrower’s
primary residence (such as utility bills in the borrower’s name).

A servicer is not required to modify a mortgage loan if there is reasonable evidence
indicating the borrower submitted false or misleading information or otherwise engaged
in fraud in connection with the modification.

Standard Modification Waterfall

Servicers are required to consider a borrower for a refinance through the Hope for
Homeowners program when feasible. (Consideration for a Hope for Homeowners
refinance should not delay eligible borrowers from receiving a modification offer and
beginning the trial period. Servicers must use the modification options listed below to
begin the HAMP modification and work to complete the Hope for Homeowners refinance
during the trial period.

Servicers must apply the modification steps enumerated below in the stated order of
succession until the borrower’s monthly mortgage payment ratio is reduced as close as
possible to 31 percent, without going below 31 percent (the “target monthly mortgage
payment ratio™). If the applicable PSA or other investor servicing agreement prohibits
the servicer from taking a modification step, the servicer may seek approval for an
exception.

Servicers are not precluded under the HAMP from agreeing to a modification that
reduces the borrower’s monthly mortgage payment ratio below 31% as long as the
modification otherwise complies with the HAMP requirements. Similarly and where
otherwise permitted by the applicable PSA or other investor servicing contract, servicers
are not precluded under the HAMP from agreeing to a modification where the interest
rate does not step up after five years, or where additional principal forbearance is
substituted for extending the term as needed to achieve the target monthly mortgage
payment ratio of 31%, so long as the modification otherwise complies with HAMP
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requirements. However, borrower, servicer and investor incentive payments for these
modifications will be paid based on modification terms that reflect the target monthly
mortgage payment ratio and standard modification terms.

Note: If a borrower has an adjustable-rate mortgage (ARM) or interest-only mortgage,
the existing interest rate will convert to a fixed interest rate, fully amortizing loan.

Step 1: Capitalize accrued interest, out-of-pocket escrow advances to third parties, and
any required escrow advances that will be paid to third parties by the servicer during the
trial period and servicing advances (costs and expenses incurred in performing its
servicing obligation, such as those related to preservation and protection of the security
property and the enforcement of the mortgage) paid to third parties in the ordinary course
of business and not retained by the servicer, if allowed by state law. The servicer should
capitalize only those third party delinquency fees that are reasonable and necessary. Fees
permitted by Fannie Mae and Freddie Mac for GSE loans shall be considered evidence of
fees that would be reasonable for non-GSE loans. Late fees may not be capitalized and
must be wairved 1if the borrower satisfies all conditions of the Trial Period Plan.

Step 2: Reduce the interest rate. If the loan is a fixed rate mortgage or an adjustable-rate
mortgage. then the starting interest rate is the current interest rate. If the loan is a Reset
ARM, the starting interest rate is the Reset Interest Rate.

Reduce the starting interest rate in increments of .125 percent to get as close as possible
to the target monthly mortgage payment ratio. The interest rate floor in all cases is 2.0
percent.

— If the resulting rate is below the Interest Rate Cap, this reduced rate will be in
effect for the first five years followed by annual increases of one percent per year
(or such lesser amount as may be needed) until the interest rate reaches the
Interest Rate Cap, at which tume it will be fixed for the remaining loan term.

— If the resulting rate exceeds the Interest Rate Cap, then that rate is the permanent
rate.

The “Interest Rate Cap” 1s the Freddie Mac Weekly Primary Mortgage Market Survey
(PMMS) Rate for 30-year fixed rate conforming loans, rounded to the nearest 0.125
percent, as of the date that the Agreement 1s prepared.

Step 3: If necessary, extend the term and reamortize the mortgage loan by up to 480
months from the modification effective date (i.e., the first day of the month following the
end of the trial period) to achieve the target monthly mortgage payment ratio. If a term
extension 1s not permitted under the applicable PSA or other investor servicing
agreement, reamortize the mortgage loan based upon an amortization schedule of up to
480 months with a balloon payment due at maturity. Negative amortization after the
effective date of the modification 1s prohibited.

Step 4: If necessary, the servicer must provide for principal forbearance to achieve the
target monthly mortgage payment ratio. The principal forbearance amount is non-interest
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bearing and non-amortizing. The amount of principal forbearance will result in a balloon
payment fully due and payable upon the earliest of the borrower’s transfer of the
property, payoff of the interest bearing unpaid principal balance, or maturity of the
mortgage loan. The modified interest bearing balance (i.e., the unpaid principal balance
excluding the deferred principal balloon amount) must create a current mark-to-market
LTV (current LTV based upon the new valuation) greater than or equal to 100 percent if
the result of the NPV test 1s negative and the servicer elects to perform the modification.

There is no requirement to forgive principal under the HAMP. However, servicers may
forgive principal to achieve the target monthly mortgage payment ratio on a standalone
basis or before any step in the standard waterfall process set forth above. If principal is
forgiven, subsequent steps in the standard waterfall may not be skipped. If principal is
forgiven and the interest rate is not reduced, the existing rate will be fixed and treated as
the modified rate for the purposes of the Interest Rate Cap.

Verifying Monthly Gross Expenses

A servicer must obtain a credit report for each borrower or a joint report for a married
couple who are co-borrowers to validate installment debt and other liens. In addition, a
servicer must consider information concerning monthly obligations obtained from the
borrower either orally or in writing. The “monthly gross expenses” equal the sum of the
following monthly charges:

e The monthly mortgage payment, taxes, property insurance, homeowner’s or
condominium association fee payments and assessments related to the property
whether or not they are included in the mortgage payment.

Any mortgage insurance premiums.

Monthly payments on all closed-end subordinate mortgages.

Payments on all installment debts with more than ten months of payments
remaining, including debts that are in a period of either deferment or forbearance.
When payments on an installment debt are not on the credit report or are listed as
deferred, the servicer must obtain documentation to support the payment amount
mcluded in the monthly debt payment. If no monthly payment is reported on a
student loan that 1s deferred or is in forbearance, the servicer must obtain
documentation verifying the proposed monthly payment amount, or use a
minimum of 1.5 percent of the balance.

e Monthly payment on revolving or open-end accounts, regardless of the balance.
In the absence of a stated payment, the payment will be calculated by multiplying
the outstanding balance by 3 percent.

e Monthly payment on a Home Equity Line of Credit (HELOC) must be included in
the payment ratio using the minimum monthly payment reported on the credit
report. If the HELOC has a balance but no monthly payment is reported, the
servicer must obtain documentation verifying the payment amount, or use a
minimum of one percent of the balance.

e Alimony, child support and separate maintenance payments with more than ten
months of payments remaining, if supplied by the borrower.
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e (ar lease payments, regardless of the number of payments remaining.

e Aggregate negative net rental income from all investment properties owned, if
supplied by the borrower.

e Monthly mortgage payment for second home (principal, interest, taxes and
insurance and, when applicable, leasehold payments, homeowner association
dues, condominium unit or cooperative unit maintenance fees (excluding unit
utility charges)).

Total Monthly Debt Ratio

The borrower’s total monthly debt ratio (“back-end ratio”) is the ratio of the borrower’s
monthly gross expenses divided by the borrower’s monthly gross income. Servicers will
be required to send the Home Affordable Modification Program Counseling Letter to
borrowers with a post-HAMP modification back-end ratio equal to or greater than 55
percent.  The letter states the borrower must work with a HUD-approved housing
counselor on a plan to reduce their total indebtedness below 55 percent. The letter also
describes the availability and advantages of counseling and provides a list of local HUD-
approved housing counseling agencies and directs the borrower to the appropriate HUD
website where such information 1s located. The borrower must represent in writing in the
HAMP documents that (s)he will obtain such counseling.

Face-to-face counseling is encouraged; however, telephone counseling is also permitted
from HUD-approved housing counselors provided it covers the same topics as face-to-
face sessions. Telephone counseling sessions provide flexibility to borrowers who are
unable to attend face-to-face sessions or who do not have an eligible provider within their
area.

A list of approved housing counseling agencies is available at
http://www.hud.gov/offices/hsg/sfh/hec/fc/ or by calling the toll-free housing counseling
telephone referral service at 1-800-569-4287. A servicer must retain in its mortgage files
evidence of the borrower notification. There is no charge to either borrowers or servicers
for this counseling.

Mortgages with No Due-on-Sale Provision

If a mortgage that is not subject to a due-on-sale provision receives an HAMP, the
borrower agrees that the HAMP will cancel the assumability feature of that mortgage.

Escrow Accounts

All of the borrower’s monthly payments must include a monthly escrow amount unless
prohibited by applicable law. The servicer must assume full responsibility for
administering the borrower’s escrow deposit account in accordance with the mortgage
documents and all applicable laws and regulations. If the mortgage loan being
considered for the HAMP 1s a non-escrowed mortgage loan, the servicer must establish
an escrow deposit account prior to the beginning of the trial period. Servicers who do not

Supplemental Directive 09-01 Page 11



Date visited 4/30/13

have this capacity must implement an escrow process within six months of signing the
Servicer Participation Agreement. However, the servicer must ensure that the trial
payments include escrow amounts and must place the escrow funds into a separate
account identified for escrow deposits.

Servicers are encouraged to perform an escrow analysis prior to establishing the trial
period payment. When performing an escrow analysis, servicers should take ito
consideration tax and insurance premiums that may come due during the trial period.
When the borrower’s escrow account does not have sufficient funds to cover an expense
and the servicer advances the funds necessary to pay an expense to a third party, the
amount of the servicer advance that is paid to a third party may be capitalized.

In the event the initial escrow analysis identifies a shortage — a deficiency in the escrow
deposits needed to pay all future tax and insurance payments — the servicer must take
steps to eliminate the shortage. Any actions taken by the servicer to eliminate the escrow
shortage must be in compliance with applicable laws, rules and regulations, including,
but not limited to, the Real Estate Settlement Procedures Act and the Truth in Lending
Act.

Compliance with Applicable Laws

Each servicer (and any subservicer it uses) must be aware of, and 1n full compliance with,
all federal, state, and local laws (including statutes, regulations, ordinances,
administrative rules and orders that have the effect of law, and judicial rulings and
opinions) — including, but not limited to, the following laws that apply to any of its
practices related to the HAMP:

e Section 5 of the Federal Trade Commussion Act, which prohibits unfair or
deceptive acts or practices.

e The Equal Credit Opportunity Act and the Fair Housing Act, which prohibit
discrimination on a prohibited basis in connection with mortgage transactions.
Loan modification programs are subject to the fair lending laws, and servicers and
lenders should ensure that they do not treat a borrower less favorably than other
borrowers on grounds such as race, religion, national origin, sex, marital or
familial status, age, handicap, or receipt of public assistance income in connection
with any loan modification. These laws also prohibit redlining.

e The Real Estate Settlement Procedures Act, which imposes certain disclosure
requirements and restrictions relating to transfers of the servicing of certain loans
and escrow accounts.

e The Famr Debt Collection Practices Act, which restricts certain abusive debt
collection practices by collectors of debts, other than the creditor, owed or due to
another.
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Modification Process

Borrower Solicitation

Servicers should follow their existing practices, including complying with any express
contractual restrictions, with respect to solicitation of borrowers for modifications.

A servicer may receive calls from current or delinquent borrowers directly mquiring
about the availability of the HAMP. In that case, the servicer should work with the
borrower to obtain the borrower’s financial and hardship information and to determine if
the HAMP i1s appropriate. If the servicer concludes a current borrower is in danger of
imminent default, the servicer must consider an HAMP modification.

When discussing the HAMP, the servicer should provide the borrower with information
designed to help them understand the modification terms that are being offered and the
modification process. Such communication should help minimize potential borrower
confusion, foster good customer relations, and improve legal compliance and reduce
other risks in connection with the transaction. A servicer also must provide a borrower
with clear and understandable written information about the material terms, costs, and
risks of the modified mortgage loan in a timely manner to enable borrowers to make
informed decisions. The servicer should inform the borrower during discussions that the
successful completion of a modification under the HAMP will cancel any assumption
feature, variable or step-rate feature, or enhanced payment options in the borrower’s
existing loan, at the time the loan 1s modified.

Servicers must have adequate staffing, resources, and facilities for receiving and
processing the HAMP documents and any requested information that is submitted by
borrowers. Servicers must also have procedures and systems in place to be able to
respond to inquiries and complaints about the HAMP. Servicers should ensure that such
inquiries and complaints are provided fair consideration, and timely and appropriate
responses and resolution.

Document Retention

Servicers must retain all documents and mnformation received during the process of
determining borrower eligibility, mcluding borrower income verification, total monthly
mortgage payment and total monthly gross debt payment calculations, NPV calculations
(assumptions, inputs and outputs), evidence of application of each step of the standard
waterfall, escrow analysis, escrow advances, and escrow set-up. The servicers must
retain all documents and information related to the monthly payments during and after
the trial period, as well as incentive payment calculations and such other required
documents.

Servicers must retain detailed records of borrower solicitations or borrower-initiated
inquiries regarding the HAMP, the outcome of the evaluation for modification under the
HAMP and specific justification with supporting details if the request for modification
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under the HAMP was denied. Records must also be retained to document the reason(s)
for a trial modification failure. If an HAMP modification is not pursued when the NPV
result 1s “negative.” the servicer must document its consideration of other foreclosure
prevention options. If a borrower under an HAMP modification loses good standing, the
servicer must retain documentation of its consideration of the borrower for other loss
mitigation alternatives.

Servicers must retain required documents for a period of seven years from the date of the
document collection.

Temporary Suspension of Foreclosure Proceedings

To ensure that a borrower currently at risk of foreclosure has the opportunity to apply for
the HAMP, servicers should not proceed with a foreclosure sale until the borrower has
been evaluated for the program and, if eligible, an offer to participate in the HAMP has
been made. Servicers must use reasonable efforts to contact borrowers facing foreclosure
to determine their eligibility for the HAMP, including in-person contacts at the servicer’s
discretion. Servicers must not conduct foreclosure sales on loans previously referred to
foreclosure or refer new loans to foreclosure during the 30-day period that the borrower
has to submit documents evidencing an intent to accept the Trial Period Plan offer.
Except as noted herein, any foreclosure sale will be suspended for the duration of the
Trial Period Plan, including any period of time between the borrower’s execution of the
Trial Period Plan and the Trial Period Plan effective date.

However, borrowers in Georgia, Hawaii, Missouri, and Virginia will be considered to
have failed the trial period if they are not current under the terms of the Trial Period Plan
as of the date that the foreclosure sale is scheduled. Accordingly, servicers of HAMP
loans secured by properties in these states may proceed with the foreclosure sale if the
borrower has not made the trial period payments required to be made through the end of
the month preceding the month in which the foreclosure sale is scheduled to occur.

Mortgage Insurer Approval

If applicable, a servicer must obtain mortgage msurer approval for HAMP modifications.
Servicers should consult their mortgage insurance providers for specific processes related
to the reporting of modified terms, payment of premiums, payment of claims, and other
operational matters in connection with mortgage loans modified under the HAMP.

Executing the HAMP Documents

Servicers must use a two-step process for HAMP modifications. Step one involves
providing a Trial Period Plan outlining the terms of the trial period, and step two involves
providing the borrower with an Agreement that outlines the terms of the final
modification.
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In step one, the servicer should instruct the borrower to return the signed Trial Period
Plan, together with a signed Hardship Affidavit and income verification documents (if
not previously obtained from the borrower), and the first trial period payment (when not
using automated drafting arrangements), to the servicer within 30 calendar days after the
Trial Period Plan is sent by the servicer. The servicer is encouraged to contact the
borrower before the expiration of the 30-day period if the borrower has not yet responded
to encourage submission of the material. The servicer may, in its discretion, consider the
offer of a Trial Period Plan to have expired at the end of 60 days if the borrower has not
submitted both an executed Trial Period Plan and complete documentation as required
under the Trial Period Plan. If the borrower’s submission is mcomplete, the servicer
should work with the borrower to complete the Trial Period Plan submission. Note: The
borrower 1s not required to have the Hardship Affidavit notarized.

Upon receipt of the Trial Period Plan from the borrower, the servicer must confirm that
the borrower meets the underwriting and eligibility criteria. Once the servicer makes this
determination and has received good funds for the first month’s trial payment, the
servicer should sign and immediately return an executed copy of the Trial Period Plan to
the borrower. Payments made by the borrower under the terms of the Trial Period Plan
will count toward successful completion irrespective of the date of the executed copy of
the Trial Period Plan.

If the servicer determines that the borrower does not meet the underwriting and eligibility
standards of the HAMP after the borrower has submitted a signed Trial Period Plan to the
servicer, the servicer should promptly communicate that determination to the borrower in
writing and consider the borrower for another foreclosure prevention alternative.

In step two, servicers must calculate the terms of the modification using verified income,
taking into consideration amounts to be capitalized during the trial period. Servicers are
encouraged to wait to send the Agreement to the borrower for execution until after receipt
of the second to the last payment under the trial period. Note: the borrower is not
required to have the Agreement notarized.

Servicers are reminded that all HAMP documentation must be signed by an authorized
representative of the servicer and reflect the actual date of signature by the servicer's
representative.

Acceptable Revisions to HAMP Documents

Servicers are strongly encouraged to use the HAMP documents available through
www.financialstability.gov. Should a servicer decide to revise the HAMP documents or
draft its own HAMP documents, it must obtain prior written approval from Treasury or
Fannie Mae with the exception of the following circumstances:

e The servicer must revise the HAMP documents as necessary to comply with
Federal, State and local law. For example, in the event that the HAMP results in a
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