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Documents: Walker encouraged donations to Wisconsin Club for Growth hug 22,204

Gov. Scott Walker encouraged outside groups and individuals to funnel millions of dollars into Wisconsin Club for Growth — a pro-Walker group directed by his
campaign adviser — during the recall elections in 2011 and 2012, according to court documents unsealed on Friday.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN
MILWAUKEE DIVISION

ERIC O'KEEFE, and
WISCONSIN CLUB FOR GROWTH, INC.,

Plaintiffs,

v Case No. 2:14-cv-00139-RTR

FRANCIS SCHMITZ, in his official and
personal capacities,

JOHN CHISHOLM, in his official and
personal capacities,

BRUCE LANDGRAF, in his official and

1 his official and

personal capacities,
DEAN NICKEL., in his official and

personal capacities,
GREGORY PETERSON., in his official
capacity,

Defendants.

DEFENDANT FRANCIS SCHMITZ’S SUPPLEMENTAL OPPOSITION TO
PLAINTIFFS' MOTION FOR PRELIMINARY INJUNCTION

Defendant Francis Schmitz respectfully submits this supplemental response in opposition
to Plaintiffs” Motion for Preliminary Injunction. As an initial matter, and as was first raised in
Defendants” Joint Response in Opposition to Plaintiffs’ Motion for Preliminary Injunction (D.’s
Mem. at 2, n. 2), Plaintiffs have not moved to enjoin any conduct by Mr. Schmitz. P."s Mot. at |

(“Plaintiffs . . . move this Court . . . to enter an order enjoining Defendants Chisholm, Landgraf,
= B e oz Bl
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF WISCONSIN
MILWAUKEE DIVISION

ERIC O KEEFE. and
WISCONSIN CLUB FOR GROWTH, INC .

Plainiiffs,
- Case No. 2 1decv D01 39-RTR
FRANCIS SCHMITZ, in his official and

personal capaciics.
JOHN CHISHOLM, in is offcial and

persoral capaciies,
BRUL‘EMNIJGRAF in his official and

aal capacitics.,

DAVID ROBLES. in his official and
persoral capacitics,

DEAN NICKEL, in his afficial and
personal capactes.

GREGORY PETERSON, in his official
capacity.

Dicfendants

DEFENDANT FRANCIS SCHMITZ'S SUPPLEMENTAL OPPOSITION TO
PLAINTIFFS’ MOTION FOR PRELIMINARY INJUNCTION

Defendant Francis Schmitz respectfully submits this supplemental response in opposition

10 Plaintiffs” Motion for Preliminary Injunction. As an initial matter, and as was first raised in
Diefendants” Joint Respanse in Oppasition to Plaintiffs’ Mofion for Preliminary Injnction (D,'s
Mea, at 2 n. 23, Plaintfts bave not msoved to enjoin any comduct by Me. Schmitz. P.'s Mol at |
C“Plaintiffs . . . move this Court . . . 1o enter an order enjoining Defendants Chisholm. Landgraf,

Robles, and Nickel (' Defendanis) .. ). For this reason alone, any injunctive reliel Plaintiffs
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now seck against Mr. Schmitz should be denied.’ Even if the Painiiffs propesly moved to enjoin
Mr. Schmitz’s conduet with regard to the John Doe proceedings. their motion should be denied
for he reasons set forth below and in Defendants” opening bricf.
PROCEDURAL BACKGROUND

As dissussed in Defondants” Joint Response in Opposition 1o Plaintiffs’ Motion for
Preliminary njunction (Dkt. No. 48) and Diefendants’ Mation o Stay (Dkt, No. 35), and a
furiher discussed by Mr. Schaite's counsel during the Court’s Seheduling Conference on March
13, 2014, Mr, Schmitz was prejudiced by the confidential rature of the John Doz proceedings.
imsofar s state coun orders and Wisconsin Suie § 12.130%) limised Mr. Schmitz's ability 1o
make a0 evideniary showing a 1o why Plaiotils’ Motion fur Preliminary Injunctiva should be
denied. Those consteaints have since been lighicned, albeit not entirely removed. First, on
March 22, 2014, Judge Gregary Peserson issued an Order for Qualifisd Use and Dissemination
of John Doz Maserials {All Proseedings) which anihorizest Mr, Schmite (o “use the information.
transeripts, documents and other materials gathered in [the John Doe proceedings] for all
purposes related to the defense of the lwsuit in case no. 14CVI0I139." Schmitz Dec.. Ex. A
Second, the Government Accountability Board (‘GAB®) hus since authocized Mr. Schmitz, who
is nder contract with the GAB and therefore subject 10 Wisconsin Staute § 12.13(5), 1 atach
1o this filing the affidavits that have been exccuted as part of the John Doc proccedings
Schmitz Dee. a1 § 28 The GAB has also aothorized My Schmitz 10 cite and quote from
dacuments that either the PIaintiffs or the other Defendants have filed in this matter. 1, at §1 26,
21

! Mevertleless, Mr. Schemitz still hos an inlensst in having the other defendasts (lar whons
injunciive relicf has been sought) fo assist him in the investigation.

2
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SUPPLEMENTAL FACTUAL BACKGROUND

On Sepiember 5, 2012, Judge Barbara Kluka sutherized the commencement of 3 new
John Doe proceeding in Milwaukee County “[hjased upon the swor testimany of Invesiigaior
Robert Steler of the Milwaukee County District Attormey’s Office, and the Affidavit of Robert

Stel

dated August 10, 20127 Chisholm Mat. to Dismiss, Leib Dec., Ex. 0. Mr. Sielter's.
affidavin states that “[1lhe pumoses and goals of this Joha Doe investigation would be 1a”

3 Determine the natwre and extent of an agreement or
widerstanding related 10 the solicitation by Scow Walker,
gubematorial candidate, and Friends of Scott Walker (FOSW), the:
personal campaiga commitiee of Sear Walker in the 2011 and
2012 recall elections, for centributions 1o organizations regulated
by Tile 26 US.C. S01cHA) contrary 0 Wisconsin Stals see.
T11008], 1126, 1127 and 116101 ¥bx:

b, Determine whether the circumstinces under which the
solicittion and wse of said campaign conuributions were 1o
circumven the provisions of Wisconsin Stits sec. 11,26 and
11.27(1) by indivicuals and others identified above, far a criminal

i order to avoid the requirements of Wisconsin Stats. see
1L06(1) and 11.2%1),

Schmitz Dec., Ex. B at 1-2. Mr, Stelter’s affidavit provides “background™ on certain individuals
associated with both Friends of Scott Walker and Wisconsin Club for Growih:

R.J. Johnsom was o paid advisor o the Friends of Scott Walker and
wars also involved with the Wisconsin Club for Growth (WICFG),
an organization under Thle 26 U.S.C. SD1e)4).

Kate Bocer was a fundraiser with Doner Fundraising working
on bebalf of FOSW in conjunction with the Wisconsin Club for
Girowth in 201 1 and 2012

... Kelly Rindfleisch is presently r:mnluyod by an lm!zpernkm
company  performing  work of
Scor Walker. Rindflcisch was xh\\:l)— mwhed in mrdl:mmg
fundeaising by Scott Walker on behalf of the WICFG organization,

3
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Id. ar 5. Supporting exhibits are attached 10 Mr. Stehter's affidavi, which include and establish

the follewing:

{Fd. a9 12; Exhibin 2] An April 28, 2011, email from Kate Doner 10 R.1. Johnson that
staes: At the Governar discusted . . e wants ail the issus aifvocacy effns nm dr
e yroup 10 ewware correcs messaging. We tud some pust problems with muliple

toups doing work on ‘belall® of Gov. Walker and it caused some issues. In Wisconsin,
& SONE) B the legal vehicke that runs the mediaioutreachGOTY campaign. The
Governor is encouraging all fo invest in the Wisconsin Club for Growih. Wisconsin Cluk
for Growth can accept Corporate and Personal dowations withut iimitations and ner
doneres diselasire” (emphasis ndded)

(1 at T 13-15: Exbibit 31 A June 20, 2001, ensil from Kelly Rindfleisch o Scott
Walker that farwards an ifinceary fo a fundraising wip that provides backgsound on
donoes Scort Walker was scheduled to meet. Among the talking points related to these
scheduled meetings are the following: “Stress that donations to WICFG are ot disclosd
ad ean sccept corporate domations witheur limits™s aid “Let them Kew thal you can
acoept Eorporte contribiions and it is hot reported.” The talking points also encourage
Seoit Walker to request contsibutions for “yous 50164,

[Fd at '] 19; Exhibit 9] A Sepiember 7, 2011, email from Kate Doner 1o Scon Walker
RJ. Johnson. Keith Gilkes and Kelly Rindfleisch, containing “quick thowghrs o raising
ey fior Watlker's passible recal efferns.” 1n regand 1o “CFG (Club for Growih), these

wese suggested: “Take Koch's money” “Get on a plane 10 Vegas and sit down
with Sheldon Adelson, Ask for $1m now."; “Corporations. Go heavy after them to
give.™ “Create a new 4 (emphasis added)

[Fd. a1 § 20: Exhibie 10] A March 20. 2012, canail from Kate Dosee’s associatc o Scott
Walker relating to a scheduled mecting with an individual donor. The email sdvised
Scott Walker that “[rlhis meeting is for WiCFG Funds™ and moted, “THE ASK:
contribute $100k 10 WiCFG.™

[fd. a1 ] 21: Exbibit 11] A March 30, 2012, cmail to Scoun Walker in which the
unidentificd email sender writes, “11 find oar about party limits but make sure he gives
0 WICFG.

O Decermber 10, 2012, Mr. Stelter exccuted a second affidavit with regard 1o the new

Jahn Doe procesding. eniled “Affidavit in Suppon of a Request for Search Warmants and

Subpocnas” Schmiiz Dec.. Ex. €. Me. Sielier’s affidavit contains 2 “Summary of Probable

Comse™

Case

1
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Dusing 2011 and 2012, RJ. Johason, Governor Scott Walker,
otliers, coaspired 1o use WiCFG 10 coondinmte
ity in respoase 1o recall elections against Wisoonsin
state senators, as well as Governar Walker, i
a social welfure organization orginize
501X 4y; it can invalve itself i limited political nctivity, provided
that “suppurting or opposing candidates™ does oot hecome the:
organization’s primary purpose,  Corporations. coubd lawfully
contribute o the “SOL(c)i4) organizalion so long as the
expendiures were not coondinated or made with the cooperation.
consultation or 3t the request of a candidate or political pany.
However, during 2011 and 2012, WICFG became the means for
coonlinatng political campaign aciivities of the S0NeNd)
organization with personal political compaign commitiee of
Govemor Walker, in particular coordinating activities of FOSW
with WIiCFG with respect t the recall of Gavernor Scott Walker.
Contribations were personally solicited by Govemor Scou Walker
10 WIiCFG, & “301(c)4)” organization in order 1o sircumvent the
ing and contributions. provisions of Wisconsin Stats. sees.
TLI008), 1106011 and 11.27(8) that would constitute o viokstion
of Wisconsin Stats. Sec, 1126, 1127 and 1161(I¥b).  The
contributions o WIiCFG  sclicited by Govemor Walker in
oppasition to his recall provided donors with & means 1o support
Governor Walker rough anonymous conlributions and cosporate
contributions 1o WICFG wilhout any eostsibution fists.

4. a1 91 21-22 (formatting omitted; foatnetes added). Supporting exhibits are attached o Mr.

Stelier's affidavit, which Mr. Steher summarizes under the subbeading “Facts Esiablis

Probable Cuuse,” These exhibits include and establish the following:

I A Bkl 29 1300 Wil il i il st sk i
Seodt W

(Rt a9 32; Exbibit 22] A June 1 2011, email from Kvily Rindfleisch 1o Scott Walker
coatsining “talking poinis” for 3 scheduled meeting with a donor: “Would he give $250k
for ,..usu oh. Let him know that you can sccepl cosporale coatrlbations and 115 eat
reported

* Mi Steher provides the Tollowing background on Keilh Gilkes: “Keith Gitkes was the
campaign manager for Scott Walkes whea be ran for Governos of the State of Wisconsin in
2010, Gilkes then served as Chiel of Stalf 1o Goversor Scot Walker froem January 3, 2011 o
about the end of September 2001 He then served as o compaign advisor to the Friends of Scott
Wi in 2011 theoagh the recall campaign in June 20127 id. a1 14,

5
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[fd. a1 39; Exhibit 28] An August 18, 2011, cmail from Keith Gilkes to Scou Walker
with “suggested remarks by RI" for o “Donor Call™; “Oue ffarts were e by Wisconsin
Clubs for Gronwth and operarives Rod. Jokwsan and Debs Jordall,’ who coordinared
spending throeh 12 differens growps. Mo spending by acher groaps was direcily
funded by grants from the club™ The email also reflects that “Wisconsin Club for
Growth mised 12 million dollars and ran o soup 0 muts campaign.” {emphasis added)

[Fd. ar J 46, 67-68; Exhibits 35, 36, 62-64] A December 19, 2011 email indicating Scott
Walker was o be a it in o conference eall on December 22, 2011,
amanged by James Buchen of Wisconsin Manufacturers and Commerce ("WMC"). The
purpose of the conference call was to discuss the pending recall clections. Bank recards
from WICFG reflect that WMC was the recipient of over $2.5 million dallars in 2012
from WICFG. As summarized by Mr. Stehies, “WMC and WMIC lssue Mobilization
Counsil In. ‘produced and aived promeing Govemor Scot
Walker and eriticizing Mayor Tom Bareil, who was subsequently the Bemocratic
candidaic opposing Scot Walker during the gubernutorial recall campaign.”

[Fd. o 4 51; Exhibits 42, 100] A February 23, 012, itinerary of Soott Walker that
reflects 4 conference call with David Hanna. On February 27, 2002, the WiCFG bank
account reflected a wire transfer of S50.000 from the sccount of the David William
Haonna Trust.

[Fd. at 1 53, 55; Exhibits 44, 100] A March 7, 2012, emnli rom Kale Doner to Scait
Walker advising him reganding “meetings 10 make happen in Sea fsbun Paul
Singer: Grub him.* On May &, 2012, £250,000 was. m.pm:mu.l into the WiCFC aceount
via wire transfer from the siccount of Paul Singer.

[F. ai 9 54, 36: Exhibits £5, 47) A March 10, 3012 cmail Scott Walker sent (o Kate
Douer stating that “Bruce and Suzie Kovner said they want to give more.” On March 22,
2012, the WiCFG bank account reflected a deposit of S30.000 from the account of Bruce
Kowner. The memo line of the check reflects the check is for “501c4-Walker.™

(7. an Ff 52, 56, Exhibits 44, 47] A March 10, 2012, itinerary that indicates Scolt
Watker met with Basey Maclean. the CEO of the Macleon Foge Company. On May 17,
2012, the WICFG bank account reflects a deposit of $100,000 from the Maclean-Fogg
Company.

[Fd. a T 52, 56; Exhibits 44, 47 A March 10, 2012, itinerary that indicates Scou
Walker mes with Michael Sullivan of SAC Capitil Advisers, On April 13, 2012, the
WiCFG bank account reflects a 51,000,000 deposis from the acoount of Stephen Coben,
the founder and manager of SAC Capitol Advisors,

* M. Stelter provides the fullowing backgroansd on Deborah Jordahl: “Deborals Jontahl worked

with R.J. Johrson with respeet 1o Wisconsin Club for Growth (WiCFG)

© Jordabl was a paid

employee of WICFG . .. and a signatory to the WICFG bank sceount.™ Ad. arq 15, Ex, 3.4,

[

‘Case 2:14-cv-00139-RTR  Document 114-1 *SEALED*  Filed 04/15/14 Page §of24



ASE: 14-2585  DOCUMENT 44-6 Filed: (/222014 PAges: 1081

i | 61 Exhibits 53, 551 A March 30, 2012 email that indicates Seon Walker was
Dronald Trump, WACFG bank records reflect a 815,000 contribution from
Donald Trompon Apel 3, 2012,

® [Fd. at § 63; Exhibits 56, 37] An April 1, 2012, Jennifer Bannister sent an e-mail 10
Govemnor Walker regarding a phone call with Ken Langone which she asked “How did
the phone call with Langone po this moming? WICFG bank records reflcet that on
April 10, 2012, Mr_ Langone made a $15.000 contribation 1o WiCFG.

o [7d. a1 1 64; Exhibits 58, 59] An April 17, 2012, email to Scou Walker advising him to
sk Larry Nichols, Chairman of Devon Energy, 0 contribuste “S250k in suport of your
Fecall.” “(emphasis in the original) WICFG hank records reflect a $50,000 contribution
from Devon Energy on May 3, 2012,

o (b e 63, 66; Eshibits 60, 611 An Apeil 20, 2012, email 1 Scou Walker, among
others. providing a bricfing for a meeting on that day facilitaicd by Erie 0" Keefe with
Keith Colburn and Richard Colburn. Scott Walker was to attend the meeting for the
salicitation of $100,000 “in support of the recall.”™ On April 27, 2012, the WiCFG bank
account reflects a deposit of $25.000 from the occount of “K. Colbum.” On May 7.
20012, the WiCFG bank account reflects a deposit of $50,000 from the account of Richard
Colbum.

® [Id. at ] 69 Exhibit 66] A Janaary 6, 2012 email from Noabos (a media prodiction

ssingamyy in B kiawe, Dbtk Jortshl ao. Kt (ks Aot i3

prefiminary ad for review. In reference 1o this email, among others, Mr. Stcher
i}

summartzed as follows:
canjunction with the activities of WiCFG, but as 1 paid advisor to FOSW. He
guidunce and approval for ads; he was also invalved in FOSW campaign straicgy.”

Johinson was invalved in the reall campuign not only in
ded

e [Id mt ] 69; Exhibit 67] A Febraary 29, 2012, email from Scoit Walker comtaining o
script, R.J, Jobnson advised Govesnor Walker thal they could talk about it at “Pro-video™
and “we'll make it all work™

® [fdat ] 77; Exhibit 74.2] Bank records indicatc thar Citizens for a Strong Amcrica
(CFSA) was the recipient of at least $1.52 million dollars in 2012 from WiCFG. Mr.
Steler summarizes that “Jordahl and RJ. Johnsom were involved with the activitics of
CFSA that functioned as a conduit for funded activities of other organizations in suppon
of Governor Walker against the recall.”

Based on these and the other attached exhibits. Mr. Sielier concluded the following:

- Govemor Walker solicited donations 1o WiCFG . . . providing
donors with @ means 10 support Govemor Walker through
anonymows contributions and corporute coniributions 10 WICFG
withowt any contribation fimits. The solicitation of conributions.

-t “50H kAN onganization to circumyent the reponing an
1
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comtributions  provisions of Wiscomsin Stats. sees. 1LI0M),
1106(1), and 11.27(1) constited a violation of Wisconsin Siats.
Sec. 11.26, 11.27 and 11.61(0)(b). The coordinmtion of political
campaign activities of WIiCFG with FOSW by operation of
Wisconsin Stats. s ILIOGL would impute all WICFG
comributions to FOSW.

i o 76,

O Juse 20, 2013, the Govemment Accountability Board (GAB) issucd a *Resolution
Authorization Investigation” that was based on the twe affidavits executed by Mr. Stelier, &
described above, and that concluded the following:

Those materials contain information that 3 sumber of individuals
who worked for, or were agents of, Friends of Scoit Walker
CFOSW™) . . . cooperated and ooordinated with vasiows
organizations, including Wisconsin Club for Growth and WMC
Issucs Mobiliration Council, i obtaining contribuions and
making dishursements for the purchase of television, radia, and
print advertising, as well as GOTV effons, by those organizations
in suppoet of Govemos Scoit Walker and Republican stale senators
o oppesed to Demoszatis candidates, all of whem were subject to
secall elections in 2011 and 2012 The activity engaged in
allegedly included Governas Walker personally asking s number of
donors 10 make eonibutions 10 the Wisconsin Club for Growth
and the involvement of individuals connected with FOSW . . . in
the shaping of messages to be conained in television, sadio and
print advenising purchased by that organizativa, as well as GOTV
cfors.

Chisholm Supp. Opp.. Leib Doc. Ex. A st 2. The GAB also described the purpose of the
investigation;

“The investigation’s purpose is o learn if there s probable cause to
believe that Govemor Scott Walker, FOSW . . . Wisconsin Club
for Growth and other individual, organizations. and
corparations samed in the John Doe materials, specifically those
individuals, organizations. or corparations identified in the
Affidavit in Suppon of o Reuest for Search Warranis and
Subpocnus incorporuted berein as if stated in full, violied 5§
LLOS, 1106, 110, 11.24, 1125, 11.26, 1127, 1136 and 1138,
“Wis, Stats, including eriminal violations of Chapier | 1.

8
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id. The GAB specifically authorized “the issuance of subpochas 10 any organization of
corporation pamed in the John Doc matesials, its agents and employees, and 1o any comenitiee o
individual mamed in the John Doe maserials, specifically those individuals, organizations, or
corporations identified in the Affidavit in Suppont of a Request for Search Wanans and
Suhpocnos incorporated herein as if stated in full .7 Jd. The GAB's resolution was
“approved by the five members of the State of Wiscansin Accoantaility Beard " Ji

Between July 22 and August 21, 2M3, the District Atomeys for the Counties of
Columhia, Dane, Dodge and owa petitioned for the commencement of a John Doe inveiigation
in their respective counties. Chisholm Mot to Dismiss, Leib Dec.. Ex. B-E. Each of these
petitions was supported by an affidavit executed by the respective County's District Atiorney,
which “incorporatefd] by reference” the August 10 and December 10, 2012, affidavits executed
by Mr. Stelter, as deseribed above. Chishelm Mot. to Dismiss, Leib Dee., Ex. B-E.

The search warrunis subsequently issued in the John Doe Proceedings were supporied by
a Seplember 28, 2014, “Affidavi in Support of & Reguest for Search Warranls™ that was
executed by Dean Nickel and which “incorporute[d] by reference the [Mr. Stelter] affidavits and

comesponding exhibits dued December 10, 2012 Schmitz Dec., Ex. D, Mr. Nickel's affidavit

provides a sumeiary of the sdditional exlibits atached 10 i in support:
R Johmson was dirscily involved with operations of the Fricnds
of Scott Walker (FOSW) campaizn, a5 well as Wisconsin Club for
Growth . .. essentfally enordinating the eampaign acivities of both
entities ... As a gubernatorial recall candidate, Seon Walkes
saised funds for his personal camgaign sommitice (FOSW) and
simmliancously persoaally raised funds for WiCFG which was also
involved in politieal actvity 1o his benefit . . . During 2011 and
2017, WiCFG became the means for coordinating the political
activities of WICFG with other 501(cK4) organizations and the
personal political canipuign commitiee of Governor Walker ..
As & consequence by operation of Wiscorsin Stais. secs. |16 and
11.10(4), FOSW and the respective campaigns were subject 1o the

9
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same restrictions on the reeips of coniibutions as FOSW and
were required (0 report contribations made 1o WICFG, but did not.

i, 3910, With regard to R 1. Johneon and Deborah Jardahl, Mr. Nickel provided the falowing
background:

R Johason and Deborah Jordabl are principals in Coalition
Partners as well as Johnson / Jordahl Steategic Communications
. RJ. Johnson ienifies as his clienrs . . Wisconsin Club for
Growth ... RJ. Johnson wos paid by FOSW. According
public campaign finance information, in 2011 RJ. Johnson
received S60,000 and in 2012 he received 520,000, A review of
suhpocnoed bank records reflects S80000 in payments from
FOSW 10 R Johnson and Associates from April 2011 1o July
2012, During substantially the same time frame, R.1. Johnson and
Associales were paid $20.237 by WICFG from February 2011 1o
June 2012, RJ. Jolnson and Associutes were also pasd 816,258
by Nonbox. RJ. Johnson directed activities of Wisconsin Club for
Growth (WiCFG), Citizens for a Suong Amesica (CFSA). and
Friends of Scott Walker (FOSW), and through WICFG and CFS A,
provided funding for other S01(e)(4) rganizations . .. that ran ads.
supporing Govemer Scoit Walker, criticizing his opponent. or
were invalved in activities assisting Republican senate necall
clectians. Coalition Pariners was gaid 5631,147.56 by Nonbox, an
adventising agency that places political ads on bebalf of FOSW
andd other organizations, from February 201 | 1 June 2012 ...."
Al the checks issued by WitFG wene signed by Deborah Jorcishl,

i, at 1 11-13, 15, The exhibits supponing Mr. Nickel's affidavit establish and include the
following:

o [idoai 27w 3% Exhibis 7.2, 73] WICFG bank reconds reflect tha Gogebic
Tacanite LLC donated STH0.000 10 WICFG in 20112012, As Mr. Nickel stoes,
“After the recall elections, special legistation was approved in 2013 expediting the
mining penmit and approval process for Gogebic Taconite.  Recently spocial
kegistation was abso inroduced beachiting Gogebic Taconite by chosing access 1o
publicly available forest at the proposed mining site in Northem Wiscomsin The
Iegistation was supported by Goversor Walker s well as WICFG."

B an '] 43; Exhibias 211, 21.2] Ten Capitol Inc. created ads for WMC supponti
Scoa Walker during the recall. Consistent with » commission far ad placement,
Johason and Associsies reosived S50,000 from Ten Capirol on June 22, 201

=

ickel reports that WiCFG paid Nonbax $36%,200 for working as its media buyer. 1a! at

10
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WMC-AMC bank records reflect wite wansfers in April and May 2012 10 Ten Capitol
wtaling $3355,000. As Mr, Nickel summariees, “Comciding with the wise transfers
o Ten Capitol, WMC-IMC reccived payments from WICFG, for example, on May 4,
2012, WMC-IMC deposied $1.000,000 from WiCFG: on May 7, 2012 WMC-IMC
wired $1,000,000) 10 Ten Capitol. On Apeil 24. 2012, WMC-IMC wired 57 12,0000 w0
Ten Capitol: on April 25, 2012 it received $1,000,000 from WICFG.”

4d. ar § 45; Exhibit 2] An April 10,

012, email from Nonbos, an advertising

Auaches to that email s a listing of ads produced. under the tile “Client:  Scott
Walker for Govemor.”

On September 30, 2013, Rabert Siehor exccuted a new affidavit catitled “Affidavit in Support of
a Request for Subpoenas.” Schmirz Dec., Ex. E. Mr. Stelier “incorporate[d] by reference” his
two previous affidavis. described above. fd,  With regard 1o his request for a subpoena for
documents dirested ai Wisconsin Club for Growih and individusls associated with it, inchuding

Mr. O'Keefe, Mr. Nickel “submitfted] that [he] believe(d] these [subpocnaed] reconds will

produce information rebevant (o nvestigation . - . based upon the information detailed in the
Affidavit of Denn Nickel dated September 28, 20137 & The requested subpocnas were issucd
by Juige Kluka on the same day and served on Plaiiiffs on Qcwber 3, 2013, Chisholm Mot. 10
Dismiss, Leib Dec., Ex. T; 0'Keefe Dec. atq 41

On February 24, 2014, ofier granting Plaintiffs’ Mation 1o Quash the subpocnas, Judge
Peterson entercd an Order in which he observed that “if my decision [granting the motion 10
quash] s wpheld, the ultimate and inevitable consequence will be to terminuie the John Doe
investigation.” Chisholm Mot. to Dismiss, Leib Dec., Ex. 12t 2. The Order further stated that
“the State shull not examine ny material secured from any source by legal process such as
subpoeni or search warmant.” fd, On March 22, 2014, Judge Gregory Peterson entered an Order
for Qualified Use and Disemiration of John Dos Materials (All Proceedings) which authorized

Defendants to use the information, transcrips, documents and other materials (“Joba Doe
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Muterial} gathered in the John Doe proceedings for pusposes reluted to the defense of the
sbove-captioned lawsuit. Sehmit Dee.. Ex, A.
SUPPLEMENTAL ARGUMENT

The above supplemental facts further demonstraie why (1) Phainiiffs are oot likely o
succeed on the merits, (2) Plaintiffs will nol suffer ircparable harm if the injunction s aol
granted., and (3 the effect of granting the injunction will greatly harm the “public interest.™ See,
e, Meridian Mus. Ins. o v. Meridian ns. Group, inc., 128 F33 1111, 1114 (Th Cir. 1947).
L Plaintiffs Are Not Likely fo Succerd on the Merits

A, The John Doe Proceedings Are Not Based on Bad Faith

Plaiitifls claim that, “foa the merils, Defendunts’ sctions can oaly be regarded as an
unbawful bad-faith abuse of law-saforcement procecdings intended as retaliation for Plaintifls"
plitical activism™ F.'s Mem. at 30 In support of this claim, Plainiiffc appear o suggest that
the Gavernment Accountability Board ('GAB") shoakl have boen provided an opportunity to
conduct an investigation and assess whether there was sufficient evidence for the John Doc
proceedings 10 commence in Columbia, Dane, Dodge and fowa Cownties, ufter Wisconsin
Attomey Geneeal LB, Van Hollen declined 1o sssist “citing gorential conflices of interest™ P.'s
Mem. at 1920, Plamiffs, in panicubar, suggest that the GAB was the proper sutherity o
determine whether those John Doe Proceedings could eommence on a good-faith basis: “Indeed.
potential campaign-finance violations had been refered w the GAB in other high-profile cases 0
avoid possible conflicts and the appearance of impropeicty, as well as o allow the GAB (0
cxercise its discretion in inierpreting and administering the state’s campaign-finance law,” .

a9,

1
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Contrary to Plaintiffs’ claims, the CAB dig determine there was 2 good-faith basis o
commence Joha Doe proceedings in Columbia. Dase, Dodge and lowa Counties. lndeed, the
GAB was apprised of the evidence ~ namely, the facts and exhibits contained in Mr. Stelier’s
affidavits of August 10 and December 10, 2012 - underlying the John Doe Proceedings as arly
as June 2013 and wurhorized an investigation identical 1o the one commenced in Milwaukee,
Towa, Dane. Columbia and Dodge Counties:

Thase malerials contain information that a number of individuals
who worked for. or were agents of, Friends of Scot Walker

CFOSWT) ., . cooperated and coondinated with vanows
ions, including Wisconsin Club for Growsh . . . in

ol television, radin, and print advertising, s well us GOTV offons,
Ty those organizations in suppont of Governor Seont Walker and
Republican state senators or opposed (o Democratic candidates, all
of whom were subject 10 recall clections in 2011 and 2012. The
activity engaged in allepedly included Govemor Walker personally
asking & number of donors to make comributions 1o the Wisconsin
Clib for Growh and the involvement of individuals connected
with FOSW . . . in the shaping of messages (0 be cantained in
television, rdio nd print advenising gurchased by hat
erganization, as well ax GOTV ciforts. .. . The investigation’s
purpose is 4o leam if there is probable cause W believe fhat
Govemor Scolt Walker, FOSW . .- Wisconsin Club for Growth .

orated herein as i sated
in full, violated §§ 11.05, 1106, 11,10, 11.24, 1125, 11.26,11.27,
1136 and 1138, Wis Stass, including criminal violations of
Chapter 11

Chisholn Supp. Opp., Leib Dec., Fx. A (farmatting omiticd). The fact that the nosspariisan’

GAB resolved tha there was a good-faith basis 1o commence such an investigation, based on the

“ All members of the GAB must be former judges. Wis. Stat § 1560, The names of polential
bourd members are put forward by & candidate commttee, consisting of vae eowt of appeals
Judge from each of the four distrcts. Wis Stal. §§ 5,082, 15602, All membes of the board are.
naenitted by the Governor, Members of the board mist, by statute, be confiemed by a two-
thirds voe of the sie Senate—a provisian designed to ensure hipartisan conscasus of the board

3
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very sume affidavits justifying the commencement of the Joha Doe Proceedings, sefutes
Plainiffs claims hat the Jobn Doe Proceedings sre an “unlawful bad-faith abuse of k-
enforcement proceedings.” Indeed, the GAB’s resolution was unanimous, [d.

Similarly. the special prosecutor appoinied 1o the John Doe Proceedings. Mr. Schmitz,
cannat be said 10 be acting in bad faith because he wanted 10 retaliate against Plaintiffs for their
political views and positions. Firs. even before he was appoined special prosecutar, Mr,

Schunite was contacted by a sen

stall member of the GAB and asked il he might be intereded
in working on the John Doe procesdings, subject of the above-caplioned lwsuit, and serving as
a special prosecutor. Schmite Dee. 21 6. Afier further discussions with the GAB and others, he
accepted the offer. 4. In itself, the fact that the GAB, mot any of the other Defendants, first
contacted Mr. Schmilz 1o act as special prosecutor cstablishes that his invelvement was aol
roted in bad faith or motivated by retalitory animus. Indeed, Mr. Schmite uses an office st he
GAB in Madison, Wisconsin, 1 help him fulfill his duries as the special prosecuor. Schmitz
Dec. a9

Morsoves, even hefore he was appointed special prosecutor, the GAR appointed Mr.
Sehwitz us a special investignos for the GAB upon the execution of & Wiseonsin Govesnment
Accountability Board Agrecment for Special Investigalor 2013.2014 (“Agreement’ ). Schmite

Dec. a7, Pursuant o the Agreement, Mr. Schmitz was to investigate maners referred to him

by the GAB for appropriate action for determination of whether violations of Wisconsin's state
campaign finance statutes ("Chapter 1173 o ofher laws sdministered by the GAB have occurred.
fd, The GAR thereafter dirested Mr. Schmitz 10 investigate the conduct of varions persons and

arganizations, with regard to coonfination of their political advacacy, including expenditares,

memibers actually chosen. Wis. Stat. 15.07(1)(a). Both the Board and the staff must be non-
partisan. Wis Stats. §§ 5 S05(2mpd)-(e). 15604181,

it
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with political candidates. theit ageats and their pessonal campaign commitiees. Jf. Plainilfs
cannat clainy that the GAB's decision to cmploy Mr. Schmitz 0 investigate the same conduct
investigated in the John Doe Proceedings was in any way based on had faith or that Mr. Sehmitz
was simply “assigned o5 o pretent 10 care the impropriety of the partisan District Atiormey's
office pursuing the matier.” O Keele Dec, 2147,

Nor can Pluntiffs claim that Mr. Schmitz is motivaled by retalialory animus based on his

own political views. Not anly is Mr. Schmitz o former member of the Republican Party. he

voted for Governor Scont Walker in Wisconsin's 2012 gubematortal recall election” Schmit:

Dec., b7 11-12. During the recall campaign, while still employed by the U.S. Depariment of
Justice as an Assistam US. Attomey, he was involved in assisting low enforcement 1o
investigate potential threats against Governor Scow Walker. Schmitz Dec. at 8 4, 13, Passage
of 2011 Wisconsin Act 10, abso know a the Wisconsin Budget Repair Bill, did not affect his
employee rights or benefits hecause he was a federal employee, not a state employee: in addition,
Mr. Schmitz generally supponied the Govemar's efforts 1o halance the Ste hudger.  Schmirz
Dec. st 14, Prior w his contractual relotionship with the GAB {August 17, 2013) and his
appaintment as spesial prosecutor {August 23, 2013, he dd ot have any involvement with, or
Knowledge of, Eric O’ Keefe o the Wisconsin Club for Growth or any of the ofher conscrvative
groups he is ullegedly reButing against. Schmitz Dec. ot 13, Prir w being contscted by the
GAB in Late July 2013, he did net have any invelvement with any John Doe Proceedings and did
ot speak to any of the other Defendants regarding any John Doc Proceedings. Schmitz Dec. at
16, He has not been aware at any time of ony rewliatory motive thar wnderlies the
commencement and continusation of any Jahn Dae procesdings. Schimiz Des, ary 17, Nothing

 Mr. Schmitz is sol a cusrest member of a political party and doex not currently maintain an
affilistion with any political organization. Schmitz Dec. at ] 10

15
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Mr. Schmite has observed. heard of read since becoming iavolved in this investigation would
allow him 10 conclode that this investigation was motivated or based upon anything but reliable
information which provides a bosis to conclde that a violation of Wisconsin liw may have
occurred, Schmitz Dec. at § 15, He would never be part of an investigation that was conducted
for a resaliatory purpsse a5 such an invesiigation would be improper and uncthical. id. Nor docs
e harbor any ill will tawards the Plaintiffs, or sthers whase conduct or actions are heing
investigated, for their political views or for the political positions they have taken. Schmite Dec.
a1 19, Contrary to Plaintifls’ suggedions 0'Keefe Dec, at § 40, in his role s a special
prosecutca, while Mr. Scheitz has sought input and coumsel from others favolved in the
investigation, he las made the find decisions on what actions 10 1ake and the coment of
pheadings and other filings. Schmitz De, at] 20,

In short, Plaintiffs do now and cannot establish that Mr. Schmitz had any retaliatory
animus, o is awar: of any rewliatory animus, with regard to the John Doc Procecdings.

L3 The John Doe Proceedings Are Bused on a Valid Legal Theory and Facts
ing 1 Belief u Crime el

Not only does the GAR's unanimons resolution establish that the John Doe Proceedings
were compienced on 4 good-faith bsis, it alss demunstrates that the legal theories wnderlying the
Jolin Doe proceedings are supported by valid inlerpretations of Wisconsin's campaign finance
taws. Tndeed, the GAB's rsohution specifically concludes that “[cloordination with s eandidate
o candidate committee transfornis . . pusporsedly independens disbursements and even inue
issue ads” into in-kind or monctary contributions to & candidate.” 1. al | iciting Op.ELBd. 00-2
and Wiseansin Coalition of Voter Pamicipation v, SEB, 231 Wis.2d 670 (Wis. Ct. App. 1999)),

In addition, the Director and General Counsel of the GAB, Kevin Kennedy, recently reaffirmed

16
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that the type of coondinated aciivity the John Doe proceedings is targeting is, indeed, “subject 1o
campaign regulation because the coordination resuls in political contribution”;

The GAB., und previeusly the [Stre Election Board], bas
routinely provided wlvisory opininns eonsistent with the Stale’s
application of Wisconsin lw  regarding  coordination  of
cxpendiiures and its treatment as sontabutions .., Pursuant o
2007 Wisconsin Act 1, [formal opinion ELBJ.Op. 00-2] was
reviewed and specifically seaffimed by the GAB. in a public
meeting on March 26, 2008, Pages 8-13 of the opinion include
detailed unalysis of Wiscomin law regarding a condidale’s
coordination with issee advocacy groups amd She apinien
cancludes that such coordinasion consiitates conduct thar is
subject 10 canipaign fincice regulation becawse the coordinasion
results in political conribusion.

Chishalm Mat. to Dismiss, Leib Ex. A at§ 10, femphasis added; formatting ominied) The legal
theary of coondinatian underlying the investigation is consistent with the GAR's intepretation of
Wisconsin's canipaign finance laws, including Wisconsin Adm. Code § 1.42; in addition, it

comports with the ULS. Supreme Court’s decisions in Bueckley v. Valea, 424 US, | (1976}, and

Cirizens United v. FEC. 558 US. 310 (20000, M. &

1011 The alfidsvits underlying the
GAB's resolution and the John Doe Proceedings contain voluminous facts demonsirating a
reasouable belicl 3 crime occusred with regard 1o such cooedination; they contradict, in
particular, Mr. 0"Keefe’s claim that “none of WEFG's issue advocacy or donations. [were]
related 10 Walkes's compaign efforts,” O Keefe Dec, at 4 56,

Scotl Walker, his agents and his personal campaign commitice discussed fundraising for
passible gubernatarial recall efforts, and planning 10 use the Wiscensin Club for Growsh in
regand 1o that fundraising. s early as Seplember 7. 20117 Bacividual amd comporate donors were

thereafier directed’ by Scolt Walker to coitribule large sums of money 1o Wisconsin Club for

" see, o Sehmitz D

Bx B u 10, Exhtit 0 e atio agrap.
Sec, c.5.. Schmite Dee., Ex. B at T 1315, 1921, Eshibi a1 Schkr Do, ExCartl
32, 5155, 55.56, 61, 61-66. Exhitis 22, 47, 4, 45, 4T, 53, 361, 100 see atem suprm pp. 4-7.

17
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Growtl, which is the organizaticn Scou Walker was reponted to “watf] all the issue advocacy
efforts run theu .. 1o cnsise correct messaging” because, in the past, there were “problems with
muliiple groups doing work on *behall® of Gov. Walker und it caused some issues.”™ (emphasis
added) Scott Walker was also roported as “cacouraging all (o invest in the Wisconsin Club for

Growth™ because it could “accept Corporate and Personal donations withous limitations and no

danors disclosure™"" In light of the many domatiens that were made as n direet result of Scott
Walker's requests in Jate 2011 and 2002, during his recull campaign, Mr. 0 Keefe's assertion
that “none of WCFG's . . . donations related to Walker's campaign efforts” cannol withstand
senutiny. 0" Keefe Dec. a1 q 56

“The large individual and corporase denations Scou Walker direcred w0 Wisconsin Club
for Growth were then uscd by Scoit Walker's agents — notably, RJ. Johnson'® and Debocah
Jordahi — 1o fund and shape the advocacy condiscted by Wisconsin Clb for Growth as well s
fund and shape the advocacy of other onganizations,”” Indeed, as reflecied in an August 8, 2011,
email from Keith Gilkes 1o Scon Walker with “suggested remarks by RI” for a “Donor Call,” it
is clear the Wisconsin Club for Growth wis well versed in coonfinating expenditures and

running eampaigns from “soup 10 nuts™ with regard to Wisconsia’s secall elections:

These facts belie Mr, O'Keefe's claim that “WCFG's fundmising success | .. was lagely
lependent on my cfforts and the fundraising vendors  introduced 1o WCFG.” P.'s Me. it 30.

! Schmitz Dec., Ex. Bt it 2; see alse sgsra pp. 2-3.
" Sehmitz Dec., Ex. B at 12, Exhibit 2: see also supra page 2-3, Wisconsin's base contribution
Timitation for gubernatorial candidales is limited 1o S10,000, Wis. Stat. § 112601 )u).
' Mr. 0" Keefe concedes thar, “{d Juring 3012, § was aware thar Johnson was playing a consulting
mwle with Friends of Scon Walker' ('FOSW"s, the official recall commitee and campaign
commitie of Governor Walker.” O'Keefe Dec. ;4 35, However, Mr. O'Keefe does aot
ackiowledge the extent of RJ. Johason's activity with regand 1o the cooedination of Fricads of
Scott Walker and Wiscosin Club for Growth
¥ See, e, Schmitz Dec., Ex_C atf] 39. 69, 77, Exhibits 28, 66-67, 74.2; Schmitz Dec., Ex. D
1§43 Exhibie 211, see alro supra pp. 5-10.

18
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Ous effarts were run by Wisconsin Club for Growth and operatives

R Johnson and Deb Jordahl, " who coordinated sperding through

12 diffenent geoaps. Most spending by other grougs was direcily

funded by granis from the club.”
(Foonoles added.)  For instance, hank records reflect that Wisconsin Manufacturers and
Commerce (“WMC™) received aver $2.5 million dollars from Wisconsin Club for Growth during
Seout Walker's recall campaign in 2012 - with all the checks having been signed by Ms.

Jordaht.*  Those payments closely e

ided with WMC's payments 1o Ten Capitol, an
advertising agency, which “produced and sired advertisemenss pomating Governar Scort
Walker and eriticizing Mayor Tom Basret. wha was subscquently the Demoeratic eandidate
oppasing Scott Walker during the gubernatorial recall campaign.™ Tn light of these payments,
Plaintiffs’ claim that “nonc of WCFG's . . . donations relnied 10 Walker's campaign efforts™
10" Keete Dec. at 4 56) is false, as is the clim that Wisconsin Club for Growth “was aol
domating funds 1 ether groups fos express advosacy of issue advocacy relaied 1o Walker's ,
rocall efforts.” € Keele Dec. 1§ 35,

Clearly. such coordinated expenditures made by Wiscoasin Club for Growth should have

been seponed as an in-kind contribution 1o Scou Walker, &s the GAB has long advised. because

Timiss were i This s ot
narmowly focused, a Plainiffs appear (o believe, on “WCFG [running] afoul of disclosure laws
by failing 1o report the source of advocacy™ rather, it is about a candidate and his personal

camprign commitice failing 10 disclose the funding of such coorlinaied advocacy. Contrary o

teiter provides the following background on Deborah Jordshl: “Deboruh Jordahl worked

. Johmson with respect to Wisconsin Club for Growih (WICFG) .. Jardahl was o paid
:mpmm,rw.cm .- and  signstary 1o the WiCFG bank sccoum.” 4d. w 13, Ex. 4.

See, e.5.. Schmitz Dec., Ex. € au] 39, Exhibit 28,

" S, e.g., Schmite Dec., Ex. € at'J] 46, 67-68, Exhibits 35-36, 62-64,

" Sehmitz Dec., Ex. D at] 43, Exhibits 21,1, 212, Mr. O Keetieconcedes that WMC ran a Scott

Walker advertisement in 2012, 0" Keefe Dec. ot 13

19

Case 2:14-0v-00139-RTR  Document 114-1 *SEALED®  Fiied 04/25/14 Page 190f 24



©ase 142585  DOCUMENE £4-6 Flied: 08/22/2014  Pages: 1091

Plaiatiffs' glib the John Doc and its " iheory” is
simply not bascd “on funding provided by WCFG 1o other organizations.” O Keefe Diec. at'] 55
Plainiiffs’ claims that the evidence “fails 10 make any conacction whatever 10 & campaign
organization” and s “unsupporied by evidence of unlawiul coordinatian” cannet be sustained in
Tight of the above Facts, 4, 2t § 56, 60,

That sisch circumvention is illegal is cerlainly well known to Wiseorsin's politicians and
polisical comminicy. This past week, for instance. a recording was rekzased in which Wisconsin
state Senator Mike Ellis discusses sewing up an illegal political action commiee 1o arack his
challenger. Russell Des.. Ex. 1. The video has been reporied as follows:

A sceretly recorded video produced by a conservative activist
shows Senme Presidem Mike Ellis wlking abow creating and
raising money for @ commitiee 10 run negaive ads against his
Democratic oppanent — which would be illegal for a candidate 10
o in Wisconsin, In the video, the Neenah Republican describes
Maving frinds contribule 10 an imdependent campaign committee
run by Republican fundraisce Judi Rhodes to air attack ads against
his Democratic opponent, Rep. Penny Bemard Schaber. 1 am
jputiing together my own Super PAC,” Ellis said. “I'm mising the
money, but she will manufacrure the crap” 1 wdd Judi if | raise

S500.000, then you artack her. | don't want o aitack her.” he goes
o i say. “] want somebody else to attack.

Russell Dec.. Ex. 1. As o result of the reconding’s release, Senator Ellis dropped ot of his bid

for re-clection. Russell Dee., Ex. 2. Adopting Plaintiffs’ legal theories would permit Wisconsin
politicians 1o circumvent Wisconsin's campaign finance laws in a simalar manner.

Nor docs the Supreme Court, contrry to Plaintiffs' arzuments, probibit the Siate from
investigating the circumvention of campaign finance regulations by vinue of undisclosed,
cosedinated expenditures, Rather, the Supresms Courl’s recent desision, McCutoheon v. FEC,
No. 12536 (Sup. Ct. April 2, 2014), reaffimns that Plaintifis” legal theory permitting such

eireumvenion would entirely wndermine the purpose of buse ontribution

wits (“the danger of
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sctual guid pro oo arsangenseals” and “the impact of the appearance of comuption”) and the

purpose of disclosure requirements ¢“detcr actual comuption and aveid the appearance of
comipion by exposing large contributions and expenditures o the light of publicity™). Slip Op.
a1 20, 35, Indecd, the dangers of quid pro qua arrangements and the goicndial for cormuption. if
Phainiiffs’ permissive legal theory were put into practice, are readily apparcnt. Far instance,
bank records reflect that Gogebic Taconite LLC donated $700,000 10 Wisconsin Club. for
Growth in 2011 and 201217 Following the recall, is My, Nickel dbserved. “special legislation

was approved in 2013 expediting the mining permit ansd approval process for Gogebic Taconite

L. [tlhe leghistion was suppomied by Governor Walker s well s WICFG.™  Because
Wiscoisin Club for Growih's fundraising und expenditures were heing coondinaed with Ston
Walker's agents ot the time of Gogebie's donation, there is certainly an appearanee of cormupiion
in light of the resulting legislation from which it beacfited. Duc to such cooedinated
expenditures, Mr. O'Keefe's claim that “the public ar all relevam times had the benefit of
“ranspareat campaign financing" doss ot ring we. € Keele Dec, at ] 55,

The Ninth Circuit, moreover, hus recently observed that the Supreme Court upholds
provisions that weat coondinated expenditures as in-kind coatributions and that & State may

entirce such provisions:

IThe Supreme Court has loag upheld provisiens which designate
covnlinated expenditures as indirect contributions. See Coforde
I, 533 U.S. at 464-65, 121 S.CL 2351; Buckley, 424 US. ur 46 &
153,96 5.C0 612, I a PAC were making expenditures thal were
covndinated with a political party, then such expenditurcs could be
deemed contributions to a political party. And those contributions
would be subject 10 whatever limirations that are siill valid under
MeCamrell, 1f New Mexico believes that there is impeoper

Schmitz Dec., Ex. 1 ar] 27, u. 32, Exhibits 72, 7.3
" Schmitz Dec., Ex. D o] 27, n. 32
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coondintion between a PAC and a state or local political party,

then it could bring an cnforcement action.
Rep. Purty of New Mexico v. King. 741 F3d 1089, 1103 (9th Cir, 3013). Wisconsin courts have:
long held similarly. Wisconsin Coal. for Vater Participation, Inc. v. State Elections Bd.. 605
N.W.2d 654, 659 (Wis. Cr App. 1999) (“contribations W a candidale’s L:luvrpﬂi;n must e
reported whether or nov they constinse express advacacy”). Simply put, it is constiutional o
caforce base contribution limits and disclosure requirements and fo investigate the illegal
circumuention of those limits and requirements, as i the case here. Plainiiffs, scordingly. are
unlikely to sugceed on the meriis.
1L Plaintiffs Will Nat Suffer Irreparable Harm

On February M, 2014, after granting PhaindifTs’ Motion o Quash the subpocnas, Judge

Peterson entered an Order in which he observed thal “if my decision [grnting the motion Lo
quash] is upheld, the wliimate and incvitable consequence will be 1o terminate the John Doc:
investigaion* Chisholm Mot. 1o Dismiss, Leib Dec., Ex. 1ot 2. The Order further sisted that
“the State shall not examine any material sccured from any source by legal process such as
subpoen or scarch wasrant” Chisholm Mot to Dismiss, Leib Dec., Ex. 1at 2. Thus. even if the
injunction is nat granted. the investigation of the PlaintifTs semain halted pending the appeal of
Judge Peterson’s onder granting Plainiffs’ Motion to Quash in Wisconsin state court, M.

Schmits has complied with this Order. ™ Schmit Dee, at'] 21

" On March 22, 2014, Judge Gregory Pelerson entered an Order for Qualified Use and
Dissemination of John Doe Materials (All Proceedings) which auhorized Defendants 1o use the
information. ranscripts. decuments and other materials (“Joha Doe Material™) gathered in the
John Doe proceedings for purposes related to the defense of the above-captioned lawsuly.
Schmitz Dec., Ex. A. Fursuant 1 this Order, Mr. Schimitz is only using the “Joln Doc Material™
for purpases related to the defense of the above-captioned lawsuit. Schmitz Dec. at§ 21,
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IL  AnInjunction ks Not fn the Public's Interest
Enjoining an investigation based an Phaintfl’s legal theory would throw into question the
validity of GAB's inteuctation and administration of Wisconsin's campaign finance liws, os
reflected in ELBA.Op. 60-2, and woald penalize thase who relied on the GAB's opinioa while
benefiting those wha flowted it. As GAB's Direclor and Ganeral Coansel recemtly avemed:
The GAB . has roatinely provided advisory opinions
comsistent with the State’s application uf Wisconsin ki regarding
coomlination of expenditures and its Ireatment as conlributios. In
ru o e el el 201 dad P12 e AA R,
wed such advisory opinions regarding. coodination.  The
A B. e ol providcd advisory apibiors o peesons Evvcived In
the 2014 clection campaigns. Those that already recetved audvisery
opinions presumsbly conformed thetr conduct o the advice and
would pow be a3 significant competitive disdvanige © oers
wha niay not conskder themsclves subject to the same rules.
Chisholim Mo, o Dismiss, Leib Do, B, A a0 110, I effest, by “callling the A8, 5] advice
into question,” an injunction would “crestfe] great difficuliies administering the campaign
finance kaw ... [when ellarity is partieularly neccssary. dusing this clection year.” i
Moreover, the inability 1o enforce Wisconsin law in regard to such coodinated
cxpendituees would mean a candidate could solicis huge sums of meney from bath individual and
corporase danors, dircet thase funds 1o 1 S01(2)i4) organization and then dircct the expenditure
of those funds to benefit the candidale’s campaign. The GAB's Dircetor and General Counsel

avers the negative inpact of such activity on the public would be “profound™

] woukd sesult in candidate’s direct sontrol over s af
dollars of undisclosed corporate and individual contributions
without linitation on the amounts accepled. A candillste coukl

amd megative adverlising, while the candidate remains above the
fray amd the public would pol keow the true source of the
contributions or expenditures. The public would have no way of
Knowing who actually was supporting the candidote and 10 what
extent. This would undermine Wisconsin's system of campuign
finance regulasion.  The impact of his circumvention of

2
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contribution limits saises the same significant concenss about
actual cormuption or the appearaice of cormuption upon which the
United States Supseme Court upheld contribution linaits in Buctley
v. Valeo, 434 US, 1. 25 (1976). Withaw campaign finance
disclosure and disclaimers Wentifying the acrual spansors. of
campuign advertisement. the public would have no way of trucking
whether a domation resubied in favorable weament by the elecied
candidate

dd.oas 10-11, Whilke Wisconsin Club for Growth and Mr. O'Keefe believe “‘uansparent

campaign fimncin

(O Keefe Dec. at ] 58 results when political s it or its onganization fund

ait, the fucts underlying the John Doe invessigation csiablish that the public docs not know the
true source of the fusds. Enjoining the investigation of immense, unreporied in-kired
contributions 10 a candidate and his personal campaign finance commities — through such
coondinated activity — will deprive the public of the critical information with which they make an
informed decision on election day,
IV, CONCLUSION

WHEREFORE, Drefendants sespectfully request this Court deny Plaintiffs Motion for

Preliminary Injunction,

Drted: April 15, 2

Jpsoph M, Russll
Randall D. Crocker (#1000251)
Joseph M. Russell (#1092211)
Patrick C. Greeley (£1092436)
Attorneys far Defendant Francis Schimits
von Bricsen & Roper, 5.0

411 E. Wisconsin Avenoe
Suite 1000

Milwaukee, W1 53202
Telephone: (41432671238
Fax: (414) 276-6332

vonbri
russell @ vonbricsen.com
y @ vonbriesen.co

M
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