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9-27.430 - SELECTING PLEA AGREEMENT CHARGES

If a prosecution is to be concluded pursuant to a plea agreement, the defendant should be required to
plead to a charge or charges:

1.

2.
38

4.

That is the most serious readily provable charge consistent with the nature and extent of his/her
criminal conduct;

That has an adequate factual basis;

That makes likely the imposition of an appropriate sentence and order of restitution, if
appropriate, under all the circumstances of the case; and

That does not adversely affect the investigation or prosecution of others.

Comment. JM 9-27.430 sets forth the considerations that should be taken into account in selecting the
charge or charges to which a defendant should be required to plead guilty once it has been decided to
dispose of the case pursuant to a plea agreement. The considerations are essentially the same as those
governing the selection of charges to be included in the original indictment or information. See JM 9-

27.300.

Relationship to Criminal Conduct. The charge or charges to which a defendant pleads guilty
should be consistent with the defendant's criminal conduct, both in nature and in scope. This
charge ordinarily will be the most serious one, as defined in JIM 9-27.300.This principle governs
the number of counts to which a plea should be required in cases involving different offenses, or
in cases involving a series of familiar offenses. Therefore the prosecutor must be familiar with the
Sentencing Guideline rules applicable to grouping offenses (see USSG § 3D) and to relevant
conduct (see USSG § 1B1.3) among others. In regard to the seriousness of the offense, the guilty
plea should assure that the public record of conviction provides an adequate indication of the
defendant's conduct. With respect to the number of counts, the prosecutor should take care to
assure that no impression is given that multiple offenses are likely to result in no greater a
potential penalty than is a single offense. The requirement that a defendant plead to a charge, that
is consistent with the nature and extent of his/her criminal conduct is not inflexible. Although
cooperation is usually acknowledged through a Sentencing Guideline § 5K1.1 filing, there may be
situations involving cooperating defendants in which considerations such as those discussed

in JM 9-27.600, take precedence. Such situations should be approached cautiously, however.
Unless the government has strong corroboration for the cooperating defendant's testimony,
his/her credibility may be subject to successful impeachment if he/she is permitted to plead to an
offense that appears unrelated in seriousness or scope to the charges against the defendants on
trial. It is also doubly important in such situations for the prosecutor to ensure that the public
record of the plea demonstrates, the full extent of the defendant's involvement in the criminal
activity, giving rise to the prosecution.

Factual Basis. The attorney for the government should also bear in mind the legal requirement
that there be a factual basis for the charge or charges to which a guilty plea is entered. This
requirement is intended to assure against conviction after a guilty plea of a person who is not in
fact guilty. Moreover, under Rule 11(b)(3)) of the Federal Rules of Criminal Procedure, a court
may not enter a judgment upon a guilty plea without "determin[ing] that, there is a factual basis
for the plea." For this reason, it is essential that the charge or charges selected as the subject of a
plea agreement be such as could be prosecuted independently of the plea under these principles.
However, as noted, in cases in which Alford or nolo contendere pleas are tendered, the attorney
for the government may wish to make a stronger factual showing. In such cases there may remain
some doubt as to the defendant's guilt even after the entry of his/her plea. Consequently, in order
to avoid creating a misleading impression, the government should ask leave of the court to make a
proffer of the facts available to it that show the defendant's guilt beyond a reasonable doubt.

In addition, the Department's policy is only to stipulate to facts that accurately reflect the
defendant's conduct. If a prosecutor wishes to support a departure from the guidelines, he or she
should candidly do so and not stipulate to facts that are untrue. Stipulations to untrue facts are
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unethical. If a prosecutor has insufficient facts to contest a defendant'’s effort to seek a downward
departure or to claim an adjustment, the prosecutor can say so. If the presentence report states
facts that are inconsistent with a stipulation in which a prosecutor has joined, the prosecutor
should object to the report or add a statement explaining the prosecutor's understanding of the
facts or the reason for the stipulation.

Recounting the true nature of the defendant's involvement in a case will not always lead to a
higher sentence. Where a defendant agrees to cooperate with the government by providing
information concerning unlawful activities of others and the government agrees that self-
incriminating information so provided will not be used against the defendant, Sentencing
Guideline § 1B1.8 provides that the information shall not be used in determining the applicable
guideline range, except to the extent provided in the agreement. The existence of an agreement
not to use information should be clearly reflected in the case file, the applicability of Sentencing
Guideline § 1B1.8 should be documented, and the incriminating information must be disclosed to
the court or the probation officer, even though it may not be used in determining a guideline
sentence. Note that such information may still be used by the court in determining whether to
depart from the guidelines and the extent of the departure. See USSG § 1B1.8.

3. Basis for Sentencing. In order to guard against inappropriate restriction of the court's
sentencing options, the plea agreement should provide adequate scope for sentencing under all
the circumstances of the case. To the extent that the plea agreement requires the government to
take a position with respect to the sentence to be imposed, there should be little danger since the
court will not be bound by the government's position. When a “charge agreement" is involved,
however, the court will be limited to imposing the maximum term authorized by statue as well as
the Sentencing Guideline range for the offense, to which the guilty plea is entered. Thus, as noted
in JM 9-27.320above the prosecutor should take care to avoid a charge agreement that would
unduly restrict the court's sentencing authority. In this connection, as in the initial selection of
charges, the prosecutor should take into account the purposes of sentencing, the penalties
provided in the applicable statutes (including mandatory minimum penalties), the gravity of the
offense, any aggravating or mitigating factors, and any post conviction consequences to which the
defendant may be subject. In addition, if restitution is appropriate under the circumstances of the
case, the plea agreement should specify the amount of restitution. See 18 U.S.C. § 3663 et seq.; 18
U.S.C. 88 2248, 2259, 2264 and 2327; United States v. Arnold, 947 F.2d 1236, 1237-38 (5th Cir.
1991); and JM 9-16.320.

4. Effect on Other Cases. In a multiple-defendant case, care must be taken to ensure that the
disposition of the charges against one defendant does not adversely affect the investigation or
prosecution of co-defendants. Among the possible adverse consequences to be avoided are the
negative jury appeal that may result when relatively less culpable defendants are tried in the
absence of a more culpable defendant, or when a principal prosecution witness appears to be
equally culpable as the defendants but has been permitted to plead to a significantly less serious
offense; the possibility that one defendant's absence from the case will render useful evidence
inadmissible at the trial of co-defendants; and the giving of questionable exculpatory testimony
on behalf of the other defendants by the defendant who has pled guilty.
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