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Chapter 128: Wisconsin's Bankruptcy Alternative

Wis. Stat. chapter 128 is an old, but still little-known alternative to bankruptcy that attorneys should explore as
the first option for their clients who wish to repay debt and need the help of a structured plan to get back on
their feet.

JEFFREY L. MURRELL

Chapter 128: Wisconsin's Bankruptcy Alternative

Wis. Stat. chapter 128 is an old, but still little-known, alternative to bankruptcy that attorneys should explore as the first option for their clients who have
more debt than they can handle, wish to repay, and need the help of a structured plan to get back on their feet.

by Jeffrey L. Murrell

weeping changes to federal bankruptcy law that took full effect on

Oct. 17, 2005, have generated much concern both in the legal Y.

community and in the public sphere about additional difficulties that '-. ‘

the new law presents when a person files for bankruptcy relief. But '

Wisconsin residents have had an obscure state bankruptcy
alternative available to them for decades that provides much faster and
easier and, often, more preferable debt relief than does federal bankruptcy.
This article introduces the personal debt relief afforded under Wis. Stat.
section 128.21, describes characteristics that distinguish this law from
federal bankruptcy, and discusses the legal procedure for establishing a
section 128.21 action and the roles of the debtor, creditors, attorney, and
trustee. The article provides a basic understanding of how this law works for
attorneys who would like to integrate this Wisconsin debt-relief option into
their practices.

Section 128.21 Basic Provisions

Although it is not technically proper to refer to these state-law debtor actions as a "Chapter 128," this
bankruptcy-sounding label is widely used for that purpose. Chapter 128 of the Wisconsin Statutes was
established in 1937 and was modeled on selected provisions of the federal Bankruptcy Act of 1898, as
amended through 1928. The fairly short section of the chapter discussed in this article describes the legal
foundation for establishing a personal receivership wherein, much like in a federal Chapter 13 "wage
earners" bankruptcy, a person may amortize problem debts through a deliberate and scheduled repayment
plan. The statute empowers a circuit court to appoint a trustee to administer the debtor's estate and to issue
a protective order that forces most types of creditors to accept remittance via monthly payments over a
period as long as three years." This arrangement becomes binding even if the creditor and debtor have a
contract that dictates different terms.

The operation of this law stops interest from accruing on credit cards and similar debts, even though this
process is not expressly provided by the statute's language. Wis. Stat. section 128.21has been challenged
on the ground that it is preempted by federal bankruptcyjurlsdlctlon But, to date, the statute has survived
all such judicial scrutiny.? Currently, there is no governing federal or Wisconsin case-law authority holding
that it is an illegal discharge of debt to stop the accrual of interest through the application of section 128.21
debtor plans. Space limitations do not allow for a complete analysis and treatment of this issue, but, based
on the author's experience, the overwhelming consensus in the state's legal community is that lawmakers
intended that section 128.21 provide an arrest of post-filing interest and penalties and like charges. The
arrest of interest from accruing on debts is strongly supported by highly persuasive legislative hlstory, which
was compellingly discussed in a 1990 Wisconsin Lawyer article authored by attorney Ralph Johnson.® In
that article, Johnson noted that the statute was intended to aid |nd|V|duaIs in paying their debts so that they
could avoid bankruptcy or the harmful effects of high interest rates.* He also noted that the filing of the
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petition was intended by the statute's drafters to stop interest rate accrual,® and he cited for this point an
important Wisconsin Law Review article wr|tten by U.W. Law School Dean Lloyd K. Garrison just one year

after Wis. Stat. chapter 128 was enacted.®

Because Garrison was principally responsible for section 128.21's final
statutory language, his article provides highly persuasive authority that

creditors named in a section 128.21 action must stop compounding interest

on the listed debts owed to them.” In fact, Garrison worked with the U.S.
Solicitor General during President Hoover's administration to propose
recommended changes to the bankruptcy laws; although these suggested
changes were never enacted by Congress they inspired Wisconsin's
wage-earner amortization statute.®

In 1969, the Wisconsin Legislature eliminated the original limits on the
amount of debt that a wage earner could amortize and on the ability of the
wage earner to refile after dismissal and also lengthened the amortization
perlod These changes encouraged wider use of the statute as an
alternative to bankruptcy. This history indicates that if interest accrual was
preserved during the pendency of a section 128.21 action, not only would
the original legislative intent be contravened, but also the intent of
subsequent legislatures to liberalize this statute would be nullified.

At the start of the process, an automatic stay goes into immediate effect
against any creditors the debtor names who are subject to the jurisdiction
of the state of Wisconsin, no matter where the creditors or their offices are
situated. On filing of a section 128.21 action with the court, listed creditors
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automatically are prohibited from attempting or continuing to attach the
debtors property, garnish his or her wages, or otherwise collect on their
debts.’® One express exception to this prohlbltlon |s that a creditor may
litigate and obtain a judgment against the debtor."" Once a judgment is obtained, however, the creditor may
not proceed to collect on it or try to negotiate a settlement directly with the debtor; doing so violates the
court order and the automatic stay. The creditor can and should report the Judgment amount to the assigned
trustee. The trustee then will adjust the amount of the debt listed by the debtor,’? and the judgment amount
will be paid out through the trustee's office. '3 All of the debtor's property is exempt from attachment, and
any statute of limitation pertaining to listed debts is tolled during the pendency of the chapter 128.21
proceedings.’

General Filing Procedures

Although the section 128.21 process has always been much less complex, and far less expensive and
invasive, than filing for bankruptcy relief, this is especially true since the 2005 changes to the Bankruptcy
Code went into effect. Under section 128.21, the debtor does not have to submit schedules of property or
personal finances nor is mandatory counseling, filing of tax returns, a means test, or calculation of
exemptions involved. All these steps are required when filing bankruptcy. The debtor begins the section
128.21 process by filling out a simple petition to amortize debt and filing the petition and other paperwork
such as the debtor's affidavit of debts, with the circuit court in the county in which the debtor resides.’® A
husband and wife may file jointly. Currently, the filing fee is $22 in every county except Milwaukee County,
where it is $25.50."® Usually, neither the debtor nor the attorney must go to court because the filing of all the
necessary paperwork can be done by mail.

Similar Protections as Filing Bankruptcy

In addition to stopping interest from accruing on debts, the section 128.21 process gives the debtor many of
the same protections from creditors as can be obtained by filing for bankruptcy relief. Should any creditor
violate the automatic stay, the debtor should file with the court a motion to have the creditor show cause
why the creditor should not be held in contempt if the creditor continues to violate the stay after being
contacted by the debtor's counsel. Unlike in bankruptcy, however, a chapter 128 debtor must repay all debts
included in the plan. No debt may be discharged through a sectlon 128.21 plan because the power to issue
discharges of debt lies solely with the federal bankruptcy courts.

Another characteristic that distinguishes section 128.21 from federal bankruptcy law is that a debtor need
not list every debt owed. The Bankruptcy Code requires a debtor to disclose every debt he or she has,
regardless of size or type. When filing under section 128.21, a debtor may include and exclude any debts as
desired.

Still another important difference between the filing of section 128.21 and of bankruptcy is the procedure
concerning meetings between the parties involved. The Bankruptcy Code requires that the debtor and the
debtor's attorney attend a meeting of creditors presided over by the bankruptcy trustee. These usually are
short, informal hearings in which the trustee goes over the debtor's bankruptcy petition with the debtor and
gives the debtor's creditors an opportunity to examine the debtor under oath. There is no requirement that a
section 128.21 debtor physically attend a meeting of creditors, although the trustee WI|| notify creditors of a
time and place when and where they may meet with the trustee regarding the case.'® This meeting,
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however, is an option of which creditors rarely, if ever, avail themselves because the goals of the meeting
may be accomplished simply by telephoning the trustee's office or mailing proofs of claims to the trustee.

Types of Debt That May and May Not Be Included

Nearly any kind of unsecured debt can be handled through section 128.21. Late rent and overdue utility
bills, department store charge cards, state of Wisconsin-imposed fines, accounts already in collections, civil
judgments, deficiencies, medical, dental, and veterinarian bills, and Wisconsin speeding ticket fines are
some examples of financial liabilities that may be included. A debtor also may include secured debts, like
those for house or car payments. But the law allows secured creditors to realize their security in the
proceedings.'® Despite the sometimes significant amounts owed to these types of secured creditors, the
creditors may agree to the amortization of what is owed to them. However, secured debts such as home
and car loans often have monthly payments that are too big for debtors to afford to include in a section
128.21 repayment plan.

Prerequisites for Filing

Any adult Wisconsin resident whose principal source of income consists of wages or salary may file for
relief under section 128.21.2° When considering if section 128.21 would be appropriate for a client, the
lawyer must address several questions: Is the debtor at least 18 years of age? Is he or she a resident of any
county in this state? If not, does the debtor plan to move to Wisconsin? Is he or she employed? If not, does
the debtor have any steady source of income?

An initial reading of the statute seems to dictate that the debtor must have a steady income from regular
employment. However, case law developments have allowed these actions to be filed for people whose
sole source of i |ncome consists of monthly unemployment insurance payments, Social Security disability
benefits, or allmony If the prospective debtor is otherwise qualified for relief under this statute and it
appears that filing under section 128.21 would be a viable option for the debtor, then the petition may be
filed, even if the debtor's source of income is from something other than a conventional line of work.

The Trustee

The trustee typically is nominated by the debtor's attorney and appointed by the court. Regardless of who
nominates a trustee, the trustee's role is to serve as a neutral, third-party caretaker for the collection and
distribution of payments to the listed creditors.?> Most Wisconsin courts maintain a list of qualified
professionals, who need not be attorneys, who are eligible to serve as trustees if the court does not approve
the nominee presented by the debtor's attorney. The trustee is compensated with receipt of either 7 percent
or up to a maximum of 10 percent of the amount of a debtor's total debt load. The trustee is entitled to 7
percent if the debtor makes payments |nto the plan via wage assignment, and up to 10 percent if payments
are sent directly to the trustee's office.?® The latter is an option for "self-pay" debtors, that is, those who
receive income primarily from self-employment or monthly benefits. The trustee's fees and any attorney fees
not paid up front by the debtor are rolled into the amount of the debtor's recurring monthly payment. The
trustee also determines, based on the amount of debts owed, how much will need to be paid into his or her
office each month.

Once the court grants approval, the trustee becomes responsible for notifying the debtor's listed creditors of
the case so that they may all provide fair input. 24 The trustee then submits to the court various reports
concerning the formulation of a repayment plan. These reports detail the current amounts owed by the
debtor, any written consents and objections on the part of creditors, and the trustee's recommendatlons
regarding the disposition of any claim whose amount is in dispute or appears to be uncertain.?® The law
prowdes that the court then must immediately enter an order approving the plan recommended by the
trustee.?

The amounts of the claims are thus established, unless a creditor objects in writing and requests a hearing
concerning the plan, the sum of a claim, or the appointed trustee. In this event, the court must set a date for
a hearing and give appropriate notice to the debtor, the creditor, and the trustee. The court must enter an
order at the hearing, either approving the plan if the judge is satisfied it is feasible and equitable, dismissing
the proceedings, or modifying the plan in a way deemed fair to the parties concerned Moreover, the court
may appoint a new trustee if objections to the current one cannot be resolved.?

Once the court has approved the initial or revised payment plan, the trustee supervises the debtor's
contributions into the plan. If necessary, the trustee may prompt the debtor for more timely payments. The
trustee pays listed creditors on a pro-rata basis. If there are insufficient funds to cover the expenses of
making a dlstrlbutlon the trustee is entitled to hold the funds until the full amount is available for
distribution.?® If the debtor fails to make a payment for more than 30 days, the trustee must report the failure
to the court for p053|ble dismissal of the case, unless there is just cause shown for the lateness of the
debtor's payment.?

The trustee may contact any creditors who do not heed the automatic stay or subsequent court order while
a section 128.21 action is in effect and refer violations to the debtor's attorney to take appropriate action in
court. In a very real sense, the trustee serves the needs of both debtor and creditor and is as available to a
creditor and the creditor's attorney as to a debtor and the debtor's attorney.
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Plan Flexibility and Debtor Abuse

A section 128.21 plan may be modified to add or drop creditors, subject to the court's discretion.*® Courts
and trustees usually are accommodating of arrangements to satisfy listed debts made outside of the plan
between the debtor and a creditor. Such creditors typically are dismissed from the case immediately.
However, the prohibition against collections, garnishments, and the like would no longer apply to the debt
owed.

Sometimes, settlement negotiations that at first seemed imminent and certain break down, and the court
must be asked to reenter the creditor into the plan. Or, debtors may find that creditors not initially included in
a plan threaten to bring collection actions. In these instances, debtors routinely seek, and normally are
given approval, to add these creditors to the plan. The protections that exist against the initial creditors then
are extended against those subsequently added.

This arrangement is feasible only if a debtor is still in a position to repay the entire debt, including the
amortized sums from the subsequent creditors, within the remaining time of the original plan. The trustee
recalculates the required monthly payment, and if this amount is beyond the debtor's ability to pay, the case
can be voluntarily dismissed and a new 36-month plan filed immediately. The revision, dismissal, or refiling
of a plan is always subject to creditor scrutiny and objection and to the court's approval.

If a debtor abuses the statute, for example by making preferential payments to creditors not approved by
the trustee and the court or by refiling every three years (although serial filing generally is permitted), the
debtor's case may be dismissed, or other appropriate sanctions may be imposed.®"

Conclusion

Wisconsin lawyers who do any creditor-debtor work at all are ethically obligated under SCR 20:1.1 and
20:2.1 to at least be aware of how section 128.21 operates so that they may be able to advise their clients
about it. The decision about whether to file bankruptcy or to seek relief under section 128.21 entirely
depends on the unique circumstances of each person's case. But Wisconsin residents in need of quick,
effective debt relief should take full advantage of state law by filing under section 128.21, if they have a
difficult debt load that they are unable to keep under control but could pay off if the accrual of interest were
halted and if the debt repayment were divided evenly over 36 months. The section 128.21 process is easy,
inexpensive, and advantageous for both the debtors and their creditors. It should be the first option explored
by people living in this state who have more debts than they can handle and who are in need of professional
help to get back on their feet.
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