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Mr. Chairman and Members of the Subcommittee:

Thank you for the opportunity to inform this Subcommittee concerning the activities of the
Adminigration and the Department of Justice relating to the use of DNA technology to solve crimes
and promote public safety.

The promise and importance of the DNA technology are so greet that the President has
endorsed amgor initiative, totaling more than $1 billion over five years, to fully redize its potentid in
the crimind judtice process. My testimony today will focus on the proposdsin the Presdent’ sinititive.
| will dso discuss needed DNA-related reformsin Federd law which we have dready recommended
to Congressin previous testimony and statements.  In addition, as requested by the Subcommittee
gaff, 1 will comment on the proposed Debbie Smith Act (H.R. 1046) and the Innocence Protection Act
bills, including capita counsel and habeas corpus issues that have been linked to DNA reformsin some
legidative proposds.

Before turning to these issues in detail, dlow me to summarize our views and proposds:

The President’ s DNA initiative, which was announced by the Attorney General on March 11 of
this year, proposes the commitment of $232.6 million for DNA-related purposesin FY 2004, and
continuation of thislevd of funding in successve years through FY 2008. The funding will be

administered throygh yari the D, ment of Justice jnclyding, in Y 2004, $177
million through W$§WEE§ $@M¥éﬁ%@ﬁqr¥ of other Office
of Judtice Programs components, and $42.1 million forectivities Of the FBI.~ The topica eements of the
President’ sinitiative, and their funding alocations for FY 2004, are as follows:!

() DNA BACKLOG ELIMINATION — $92.9 million to assst in clearing backlogs of
unanayzed crime scene DNA samples (such as rape kits) and offender DNA samples.
Nationwide, there is an unacceptably high number of unanayzed crime scene DNA samplesin
sexud assault, homicide, and kidnapping cases. If andysis of these backlogged samples results
in DNA “hits’ in even afraction of these cases, the result will be the solution of thousands or
tens of thousands of the most serious violent crimes. The Presdent’ s initiative proposesthe
critica funding needed to clear these backlogs.

(i) STRENGTHENING CRIME LABORATORY CAPACITY — $90.4 million to increase
forensic |aboratory capacity at the State and local levels for DNA andysis, for Federd DNA
laboratory programs, and to operate and improve the Combined DNA Index System. The
exisence of DNA sample backlogs has resulted from the failure of public laboratory capacity

! See Presidentiad Document, Advancing Justice Through DNA Technology (March 2003);
U.S. Department of Justice, Fact Sheet, The President’ s Initiative to Advance Justice Through
DNA Technology (March 11, 2003); Prepared Remarks of Attorney Genera John Ashcroft: DNA
Initiative (March 11, 2003).



for DNA andysisto keep pace with the growth of the DNA identification system. The
proposed funding ams to upgrade State and local forensic laboratory capacity so that these
laboratories will be able to keep abreast of incoming DNA work in the future — thereby
avoiding the development of new DNA backlogs— and will no longer require Federa
assistance for this purpose.

(i) RESEARCH AND DEVELOPMENT —$24.8 million for DNA-related research and
development. This commitment of funding will result in smdler, fagter, and less expensve tools
for DNA anayss which will reduce capitd investments for crime laboratories while incressing
their capacity to process cases.

(iv)  TRAINING - $17.5 million for training in the callection, handling, and use of DNA evidence,
including training for both law enforcement and medica personnd. Adequate training can
greatly increase the number of cases in which usable DNA evidence is obtained, aswell as
ensuring appropriate senstivity to and trestment of crime victimsin obtaining biological material.

(v) POSTCONVICTION DNA TESTING —$5 million to defray costs of post-conviction DNA
testing in the State systems.  The historically recent emergence of the DNA technology means
that new evidence may be generated from retained biologica materid in casesthat predate the
availability of DNA testing. Mogt States have accordingly adopted provisions authorizing

EWEB S AE 201

(Vi)  MISSING PERSONS IDENTIFICATION —$2 million to promote the use of the DNA
technology to identify missing persons. This funding is needed to redize the full potentid of the
Missing Persons DNA Database Program, which can provide closure to the families of missing
persons by identifying human remains.

In addition to the critical need for adequate funding, which the Presdent’ s initiative proposes,
the efficacy of the DNA system depends on having adequate laws governing the system’ s operation
and related procedural matters. To this end, we have proposed the following Federa law reforms?

2 See U.S. Department of Justice, Fact Sheet, Legislation to Advance Justice Through DNA
Technology (March 11, 2003); Prepared Remarks of Attorney General John Ashcroft: DNA Initiative,
supra note 1, a 4; Letter of Assstant Attorney Generd Danid J. Bryant to Honorable Joseph R.
Biden, Jr., concerning S. 2513, at 2-3, 8-10 (Nov. 25, 2002); Statement of Sarah V. Hart, Director,
Nationa Indtitute of Justice before the Senate Judiciary Subcommittee on Crime and Drugs regarding
DNA Initiatives, a 6-8 (May 14, 2002).
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() ALL-FELONS SAMPLE COLLECTION — The existing categories of convicted Federa
offenders from whom the collection of DNA samplesis authorized are too narrow, and should
be expanded to include al convicted felons. Twenty-nine States have aready adopted this
reform.

(ii) COMPREHENSIVENESS OF THE NATIONAL DNA INDEX — The datute governing
the nationd DNA index should be amended to dlow submitting jurisdictions to include the
DNA profiles of dl persons from whom they lawfully collect DNA samples. Currently, the
nationd index statute only alows the incluson of DNA profiles from convicted offenders,
though many States collect DNA samples from some categories of non-convicts (such as
adjudicated ddinquents) and include the resulting profilesin their own DNA databases.

(i) STATUTE OF LIMITATIONS REFORM - Exigting time rules can confer effective
immunity from prosecution on persons whose identity as the perpetrators of rapes and other
serious crimes is conclugvely established through DNA matching. Congress should permit the
datute of limitations to be tolled where DNA evidence identifies the perpetrator.

(v) POSTCONVICTION DNA TESTING —While most States have made provision for
postconviction DNA testing in gppropriate cases, the Federad government has yet to do so.
We look forward to working with Congress to establish postconviction DNA testing standards

CIEWED 05163011

We have a so been asked to comment on DNA legidation that has been introduced by
members of Congress — particularly, the proposed Debbie Smith Act (H.R. 1046), and the “Innocence
Protection Act” hills that have been introduced in varying formulations over the past few Congresses—
and the related capital counseal and habeas corpus reform issue.

We strongly support the objectives of the proposed Debbie Smith Act, which include
continuing Federa support for DNA sample backlog dimination, increasing public laboratory capacity
for DNA andys's, and enhanced DNA-rdated training for medical and law enforcement personnel.
We believe that the Federd effort to redize the full potential of the DNA technology should be more
comprehengive in some respects, and that the overal funding for this purpose should be higher, as
proposed in the President’ sinitiative. There are afew provisonsin H.R. 1046 which are unnecessary
or would have unintended negative effects, as discussed in my detailed testimony below.

The Innocence Protection Act (IPA) bills—such as S. 486 and H.R. 912 of the 107th
Congress — have generdly involved a combination of postconviction DNA testing provisions and
provisons, unrelated to DNA, concerning the representation of indigentsin State capital cases. As
noted, we believe that postconviction DNA testing is a Sgnificant element in agenerd program for the
improvement of the DNA identification system.



It should be clearly understood, however, that DNA exonerations overwhelmingly do not take
place through postconviction testing, but through DNA testing at the investigative stages of crimind
cases which clears individuas who might otherwise be wrongly suspected, accused, or convicted of
crimes. If DNA testing is regularly carried out as warranted at the pretrial stages of crimina cases,
there will be little or no need for postconviction testing. Needed resources for DNA testing should be
provided & the critical earlier stages of crimind cases, which guards againgt innocent people being
convicted in the first place.

Hence, the effective protection of the innocent requires the comprehensive program proposed
by the President to redize fully the potentia of the DNA technology at dl stages of the crimina justice
process. Proposas to address postconviction DNA testing aone are by their nature incompl ete.
Without more, they cannot be adequate either in protecting the innocent from miscarriages of justice or
in protecting the public from the predations of rapists, murderers, and other violent criminas.

In positive terms, postconviction DNA testing should be promoted through affirmative
assstance and encouragement to the States, rather than through the attempted imposition by the
Federa government of new unfunded mandates. Mot of the States have aready adopted post-
conviction DNA testing provisions;® their discretion to explore different gpproaches and establish
postconviction testing procedures suited to their own systems should be respected. We do not believe
that the Federal government should ettempt to prescribe aonesi zefitsal set of postconvi ction testing

standards and pr [th r iQ g in Federa cases,
we look forward t ?g ééw ichjprotect the actualy
innocent, while providi equiate sareguar aga use of ejudcd and further abuse of
crime victims by the actudly guilty.

With respect to the capital counsd provisons of the IPA hills, we believe, of course, that
defendantsin capita cases must receive effective representation. However, we do not believe that such
provisons should be included in legidation to authorize or implement the Presdent’ s DNA initiative,

If cgpital counsd provisions are nevertheess advanced, it is essentid that such provisions be
carefully formulated so as to mitigate adverse consequences. This could be accomplished by: (i)
providing affirmative assstance to the States that respects State discretion to tailor measures that
exceed condtitutional requirements to the specific needs and procedures of the State, (ii) providing any
funding that might be authorized for this purpose directly to the States, rather than to defense entities or
advocacy groups, (i) providing that any funding for State capitad defense be matched by equa funding
for State capita prosecution, and (iv) providing that funding for these purposes be committed to the
improvement of defense and prosecution representation at the trid stage of capitd cases.

3 See Advancing Justice Through DNA Technology, supra note 1, at 11-12; S. Rep. No.
315, 107th Cong., 2d Sess. 75-78, 187-207 (2002).
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Findly, we have been asked to comment on proposed habeas corpus legidation, which has dso
sometimes been included in legidative proposals that are partialy concerned with DNA reforms. For
example, some versions of the IPA have included provisons that would dter the procedura default
doctrine, and the presumption of correctness for State court fact-finding, if States failed to adopt
federally prescribed counsdl standards and requirements.

We oppose such controversia proposals because they are not necessary to ensure
condtitutional representation. If habeas corpus provisions were nevertheless advanced, their
gppropriate orientation should encourage the prompt assertion and condderation of lega clamsin the
State system. Thiswould permit prompt remediation of errorswhen they arise.

Our detailed testimony is asfollows:

|. THE PRESIDENT'SDNA INITIATIVE

The operation of the DNA identification sysem is Smilar to that of the fingerprint identification
system. For the past century, fingerprint technology has been an important tool in solving crimes.
Fingerprints left on objects touched by the perpetrator of a crime may be compared to those of persons
who may have committed the crime, thereby inculpating them or excluding them as the guilty party.
Moreover, even where there is no known suspect, fingerprints may be insrumenta in bringing the guilty

tojustice. Matching i ey fingegprint recor ich ge ayalaple in State and
nationa dam\ggg%s@n‘@a%w %éaozrép%fﬁom arrestees and
convictsin crimina ‘Cases— may idenuty the perpelrators of crimes which would be unsolvable by other
investigative methods.

Beginning in the late 1980s, working groups associated with the FBI laid the groundwork for a
comparable system of DNA identification. Around the same time, some States began to collect DNA
samples routindly from certain categories of convicted offenders, and Congress subsequently provided
the statutory basis for a nationwide DNA identification system through the enactment of the DNA
Identification Act of 1994. The standards developed for the system include the convention of using 13
DNA loci which do not designate any overt trait or characteristic of an individud, but which in the
aggregate identify him or her uniquely. The effect isto produce, through the andyss of DNA samples
taken from crime scenes and offenders, DNA profiles which amount to genetic fingerprints.

Comparing the DNA profile derived from biologica materia Ieft by the perpetrator a acrime
scene—eg., semen in asexud assault examination kit —to that of a known suspect may confirm or
refute the suspect’ s identity as the perpetrator. In cases where there are no known suspects, matching
of crime scene DNA to DNA profiles of convicted offenders which are maintained in State and nationd
databases can promptly solve crimes that would otherwise be unsolvable. Even where an individud is
not specificdly identified, common DNA profiles at multiple crime scenes may show a common
perpetrator, thereby alowing the pooling of critical investigative information.
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Under the current development of the system, dl States collect DNA samples from some
categories of convicted offenders, and many collect DNA samples from some persons in non-convict
categories, such as adjudicated juvenile ddinquents. At this point in time, a subgtantial mgjority of the
States have enacted legidation authorizing the collection of DNA samples from dl convicted felons, and
the strong trend in State law reform is towards broader sample collection. The States maintain
databases which include the profiles derived from the crime scene and offender DNA samplesthey
callect, and the FBI maintains a nationad DNA identification index which makes the DNA profiles
obtained under the State systems available on a nationwide basis for law enforcement identification
purposes. The FBI also operates the Combined DNA Index System (CODIS) which links the State
and national databases and enables them to communicate with each other.

The results of this system have been remarkable, even though many States are only beginning to
use DNA'’sfull crime solving potentia, and the nation’s DNA databases contain only a fraction of the
DNA profilesthat they will eventudly include as the system develops further. For example:

! In December 1998, a 21-year-old pediatric nursing student was kidnapped, sexualy assaulted,
and murdered in Broward County, Florida. Three months later a DNA sample from Lucious
Boyd was matched to semen found on the victim’s body. Boyd was convicted of sexudly
assaulting and murdering the nuraing student and sentenced to deeth in June 2002.

1 In 1983, rdeved inVirginiawhilewalki apah, Investigators
rwbmiuwewdg a@%m¢€ﬂ£ Fi; ed the profileto
Willie Butler, who wasin the dueto aprevious ConvicuonTor burglary. Butler was
convicted of this crime.

! In 1977, asix-year-old girl disgppeared while vacationing with her family in Reno, Nevada.
Her remains were found two months later. DNA testing was not available in 1977, and the
case remained unsolved for twenty-three years. In 2000, renewed investigative efforts resulted
in aDNA test of the victim's clothing and entry of the resulting DNA profile into the Nevada
State DNA database. A database search revealed a match to a man who had been on parole
gnce 1976 for a previous sexud assault of aminor. The man pled guilty to the murder in
October 2000.

Given the extraordinary potentia of the DNA technology, both Congress and the Department
of Justice have endeavored for a number of yearsto further the system’s development. For example, in
2000, Congress enacted the DNA Andysis Backlog Elimination Act, which authorized funding
assistance to the States to clear DNA backlogs, and provided the initid authorization for the collection
of DNA samples from convicted Federd offenders. The Department’ s activities have included
extensve DNA programs of the Nationa Intitute of Justice and the FBI. For example, by the end of
last year, the Nationd Indtitute of Justice had disbursed funds supporting the andlysis of more than
470,000 DNA samples collected from convicted offenders by the States, and had awarded Federa
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funds to support the andys's of more than 24,000 crime scene DNA samplesin State cases involving
no known suspects.

This year, based on the recommendations of a nationd panel of forensic and crimind justice
experts, the President proposed a comprehensive national strategy that addresses a wide range of
issues currently impeding the nation’ s ability to maximize the use of DNA technology. This Strategy
promises immediate and long term solutions of backlog, delay, and underutilization that now impede the
system’s operation. As noted, this includes the commitment of over $1 billion for this purpose over the
next five years, the first ingalment of which is reflected in the President’ s budget request for FY 2004.

The President’s DNA initiative, which the Attorney General announced on March 11, proposes
the following measures®

A. DNA BACKLOG ELIMINATION (FY 04 amount: $92.9 million)

The backlogs of DNA samplesin the State and Federa systems represent rapes, murders, and
other serious crimes which are waiting to be solved, but will not be solved until the needed resources
are made available to anayze these samples. The backlog problem has two basic components.

Fird, there is the backlog of “casaework” samples, which consst of DNA samples obtained
from crime sceneg victims, and guspedts ip.crimi th e hundreds of
thousand of casaw njeres B VRflife ﬁ @ an%mlliminﬁ
2004, with continued funding over theTive years of theTnitiative, 10 hel this backlog

Second, there is abacklog of “convicted offender” samples, which conssts of DNA samples
obtained from convicted offenders who are incarcerated or under supervision. At thetime of the
announcement of the Presdent’ sinitiative in March, we estimated the number of collected but untested
convicted offender samples at between 200,000 and 300,000. We further estimated that there were
between 500,000 and 1,000,000 such samples which were “owed” under State sample collection
standards, but not yet collected. The volume of convicted offender samples to be collected and tested
will increase as the States continue to enlarge the categories of offenders from whom they collect DNA

samples. The President’ sinitiaive cdls for $15 million in FY 2004 to help diminate the convicted
offender sample backlog over five years.

In addition to the States' backlog of convicted offender samples, the Federa Bureau of
Prisons, the Federa probation offices, and the Court Services and Offender Supervison Agency for

* The documents setting forth the President’ s initiative are cited in notes 1-2 supra. A chart
summarizing the principal dements of the initiative and funding for those eements appearsin Advancing
Justice Through DNA Technology, supra note 1, at 15.
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the Digtrict of Columbia began to collect DNA samples from Federa and Didrict of Columbia
offenders following the authorization of such sample collection by the DNA Andysis Backlog
Elimination Act of 2000. The FBI’'s Federal Convicted Offender Program (FCOP) is responsible for
processing and anayzing these samples. At the time of the announcement of the Presdent’ sinitiative,
approximately 18,000 DNA samples from Federa and D.C. offenders had been collected and
submitted to the FBI. The President’ sinitiative cals for $1.9 million in FY 2004 to fund FCOP, which
includes funding for andysis of the collected samples.

B.  STRENGTHENING CRIME LABORATORY CAPACITY (FY 04 amount: $90.4
million)

In addition to providing immediate assi stance to clear the backlogs of casawork and convicted
offender samples, the Presdent’ s initiative seeks to remedy the underlying problem of inadequate public
laboratory capacity for the timely andysis of DNA samples. Many laboratories currently have limited
equipment resources, outdated information systems, and overwhelming case management demands.
Theinitiative proposes Federd funding to further automate and improve the infrastructure of forensic
laboratories so they can process DNA samples efficiently and cost effectively. These improvements
will prevent future DNA backlogs, and enable the crimina justice system to redlize the full potentid of
DNA technology on a permanent basis.

$60 milliopis for thi DOSein : ific th fugjing will include
providing basic i I’lr @ i ﬁ disis acquisition of
Laboratory Information Management Systems to alitomate evidenice handling and casawork

management — now available in only an estimated 10% of public DNA laboratories; providing
automation tools to streamline aspects of the DNA anadysis procedure that are |abor and time-intensive,
such asrobotic DNA extraction units, and providing support for the retention and storage of forensic
evidence.

This component of the President’s DNA initiative dso includes $20.5 million in funding in FY
2004 for the FBI’ s laboratory programs. The FBI’s Laboratory Division handles the regular DNA
casawork in Federa crimind cases, and provides support and technica assistance to the DNA
programs of State, loca, and internationa law enforcement agencies. This includes the Nuclear DNA
Program (“DNA Unit 1"), which handles nuclear DNA andlys's, and the Mitochondrid DNA Anadyss
Program (“DNA Unit 2"), which is responsible for performing mitochondrid DNA andysis of forensic
evidence containing smal or degraded quantities of DNA. In addition to providing funds to these two
existing programs — $13,902,645 for nuclear DNA and $6,009,137 for mitochondrid DNA —the
initiative budgets $661,693 in FY 2004 for regiond mitochondrial DNA laboratories, to provide an
dternative source for mitochondrial DNA analysisto State and loca law enforcement and dlow the
FBI laboratory to concentrate more of its efforts on Federal cases.



In addition, the FBI adminigters the Combined DNA Index System (CODIS) which effectively
integrates the DNA information obtained under the various State and Federal DNA systems, and
makes it available on a nationwide basis for law enforcement identification purposes. Theinitiative
budgets $9.9 million for the operation and improvement of CODIS in FY 2004. Thisincludes
completing agenera redesign and upgrade of CODIS, which will increase the system’ s capacity to 50
million DNA prafiles, reduce the search time from hours to microseconds for matching DNA profiles,
and enable ingtant, redl-time (as opposed to weekly) searches of the database by participating forensic
laboratories.

C. RESEARCH AND DEVEL OPMENT (FY 04 amount: $24.8 million)

The President’ sinitiative includes substantia funds for DNA-related research and devel opment
including, for FY 2004, $10 million to be adminigtered by the Nationd Ingtitute of Justice, and $9.8
million for the FBI’s DNA research and development program. Areas of emphads over the next
severd yearswill include, for example, the development of “DNA chip technology” to improve the
gpeed and resolution of DNA andysis—which will reduce analyss time from severa hoursto severd
minutes and provide cost-effective miniaturized components — and development of robust methods to
enable more crime laboratories to analyze degraded, old, or compromised biologica evidence.

Ancther element in thisareais DNA demonstration projects, for which $4.5 million is budgeted

inFY 2004. Thiswilli the fundino.of r ojectg in severg jurjgdictjons to determine the
scope of publicsaﬁ%f ' 'tr Ogmcﬁaéiv %@A and other
forengc evidence, evidence Is timely tesied, and p ors are rained 10 ehhance their ability to

present this evidence in court. The information obtained will dlow State and loca governments to
make more informed decisons regarding investment in forensc DNA as a crime-fighting tool.

A find dement in this category is $.5 million in FY 2004 to establish a Nationd Forensic
Science Commission. The Commission would both develop recommendations for maximizing the use
of current forensic technologies to solve crimes and protect the public, and identify potentid scientific
breakthroughs that may be used to assst law enforcement.

D. TRAINING (FY 04 amount: $17.5 million)

Adequate training concerning the collection and use of DNA evidence is essentid to maximize
the benefits of the DNA technology. Police officers and investigators, for example, must have the
knowledge to identify biologica materia at crime scenes that may contain usable DNA evidence, and
must know how to collect such evidence properly. Prosecutors and defense attorneys need to know
how to introduce DNA evidence and use it successfully in court, and judges must be ableto rule
correctly on itsadmisshbility. Medical personnel and victim service providers likewise need to
understand DNA technology to promote successful evidence collection, and to be fully responsive to
the needs of victims. The President’ sinitiative proposes $17.5 million for these purposes, including

-O-



training and education for police officers and investigators, prosecutors, defense attorneys, judges,
offender supervison and corrections personnd, forensic scientists, medica personnd, and victim
sarvice providers.

E. POSTCONVICTION DNA TESTING (FY 04 amount: $5 million)

The President’ sinitiative proposes $5 million in FY 2004 to help States defray the costs of
postconviction DNA testing. We believe that thiswill adequately cover the costs of tests done
nationwide under the criteria that the States have established.

The DNA technology hasits principa impact at the pretria investigetive stages, both in securing
evidence of guilt, and in clearing innocent persons who might otherwise be wrongly suspected, accused,
or convicted of crimes. In light of the recent emergence of this technology, however, thereisaso a
need for DNA testing in the postconviction context. If aperson isimprisoned for arape for which he
was convicted in the 1980s, for example, DNA testing could not have been sought by the defendant
beforetrid, because it did not exist at thetime. But it may now be possible to determine whether the
defendant’s DNA matches to that of the apparent perpetrator in arape kit or other retained evidence.
There have in fact been anumber of cases in which postconviction DNA testing has cleared persons
convicted for crimes they did not commit, and in some instances, matching of the retained evidence to
DNA databases has implicated other persons as the actua perpetrators. For example:

1 AMayl f%: E @3%@51@ %Q)’l of a1982 home
invasion rape of a Schoolteac Ing, the man was

exonerated in 2002. When the crime scene profile was uploaded to CODIS, it was
preliminarily linked to afdon whose DNA profile was maintained in the DNA database. This
man has subsequently been arrested and charged for the 1982 crime. The origind defendant
was pardoned in January 2003.

While this experience points to the need for postconviction DNA testing in appropriate cases, it
aso underscores the urgent need to bring the nation to a point where DNA andyses can be routinely
performed early in the investigation, thus precluding the possbility of an innocent person being
convicted in the firgt ingtance. No onein 21% Century America should be charged with or imprisoned
for acrime he did not commit, and DNA technology is available to help prevent that from occurring.

Further, while post-conviction DNA testing is necessary to correct erroneous convictions
impaosed prior to the ready availability of DNA technology, experience aso points to the need to ensure
that postconviction DNA testing is gppropriately designed so as to benefit actualy innocent persons,
rather than actudly guilty criminas who wish to game the system or retdiate againg the victims of their
crimes. Frequently, the results of postconviction DNA testing sought by prisoners confirm guilt, rather
than establishing innocence. In such cases, justice system resources are squandered and the system has
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been misused to inflict further harm on the crime victim. The recent experience of alocd jurisdictionis
indructive:

Twice last month, DNA tests at the police crime lab in St. Louis confirmed the guilt of
convicted rapigts. Two other tests, last year and in 2001, aso showed the right men were
behind bars for brutal rapes committed a decade or more earlier.

[The St. Louis circuit attorney’ g staff spent scores of hours and thousands of dollars on those
tests. She persondly counseled shaking, sobbing victims who were distraught to learn that thelr
traumas were being aired again.

One victim, she said, became suicida and then vanished; her family has not heard from her for
months. Ancther, adeaf ederly woman, grew so despondent that her son has not been able to
tell her the results of the DNA tests. Every time he raises the issue, she squeezes her eyes shut
30 that she will not be able to read hislips.

“Shefindly seemed to have some peace about the rape, and now she' s gone back to being
angry,” the woman's son said.

DNA tedts confirmed that she was raped by Kenneth Charron in 1985, when shewas 59. To

get that confirmgi ever | igators hag to collecta sw. sdiya from her so that they
could andly. ’-3 t ' ?s&x 1%0ffey could be sure
i partner.

the semen found'in her home was not that Of a Consensu

The questioning sent the woman into such depression that she's now on medication. “None of
this needed to happen,” her sonsaid. . . .

The Innocence Project screens inmate petitions, selecting only the cases that seem to offer the
best shot at exoneration. Still, [an Innocence Project attorney] said, 60% of the inmates
represented . . . prove to be guilty when the results comein.®

Currently, over 30 States have enacted specid statutory provisions for postconviction DNA
testing, and additional States make postconviction testing available through other procedures® In
adopting postconviction DNA testing procedures, the States have sought to bal ance these important
interests — using postconviction DNA testing gppropriately to clear innocent persons, while maintaining
gppropriate protections againgt abuse of the system by criminas. The funding committed for this
purpose under the Presdent’ sinitiative will assst and encourage States in these efforts.

° Los Angeles Times, “DNA Tests for Inmates Debated,” A10 (Feb. 10, 2003).
® See note 3 supra.
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F. MISSING PERSONS IDENTIFICATION (FY 04 amount: $2 million)

The FBI’s Missing Persons DNA Database makes it possible to determine the fate of missing
persons who have died, by comparing DNA profiles contributed by relatives of missng persons with the
DNA profiles of unidentified human remains. This database is not being used to itsfull potentid for a
number of reasons. States have only recently begun to conduct DNA anadlysis on human remains and to
submit the results to the database; unidentified human remains continue to be digposed of without the
collection of DNA samples, and many crime laboratories lack the capacity to conduct timely anayss,
especidly where the biologicd sampleisold or degraded. In addition, many law enforcement officids
and family members lack sufficient information about the existence of the program and how to

participate.

A number of dements of the Presdent’s DNA initiative discussed above will contribute to the
solution of this problem.  These include the generd strengthening of crime laboratory capacity which will
fadilitate timely andlyss of biologicd samples from unidentified human remains, assstance in the andysis
of degraded and old biologica samples through the FBI’ s Mitochondrid DNA Andysis Program; and
research and development of more robust methods for analyzing degraded, old, or compromised
biologica samples.

In addition, the President’ sinitiative will include: (i) providing outreach and education to medica

examiners, coroner: | [cers using to identjfy humap remains and ad
in missing person i |$QD ' 4%eandlocd
officds, (iii) support the deveopment ucationd materids and outr rograms for families of

missing children and adults, (iv) encourage States to collect DNA samples before any unidentified
remains are disposed of, and (V) provide technical assstance to State and local crime laboratories and
medica examiners on the collection and andysis of degraded remains through the FBI and the Nationa
Indtitute of Jugtice. The $2 million budgeted specificaly for missing persons identification under the
Presdent’ sinitiative will be used for these outreach programs and the development of educational
materiads and reference collection kits.

. EEDERAL LAW REFORMS

Maximizing the use and benefits of the DNA technology requires the right law, aswell asthe
right resources. To this end, we have proposed a number of Federal law reforms affecting the operation
of the DNA identification system and the use of DNA evidence’

" Previous statements concerning these proposals are cited in note 2 supra.
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A. ALL-FELONSSAMPLE COLLECTION

The efficacy of the DNA identification system depends entirely on the profiles entered into it.
Experience demongtrates that broad collection and indexing of DNA samplesis criticd to the effective
use of the DNA technology to solve rapes, murders, and other serious crimes.

The DNA sample that enables law enforcement to identify the perpetrator of arape, for
example, often was not collected in connection with an earlier rgpe. Rather, in alarge proportion of
such cases, the sample was taken as aresult of the perpetrator’ s prior conviction for a non-violent crime
(such asaburglary, theft, or drug offense).

For example, in Virginia, which has authorized the collection of DNA samples from dl fdons
snce 1991, areview of casesin which offenders were linked to sex crimes through DNA matching
found that amost 40% of the offenders had no prior convictions for sexud or violent offenses. Most
serious offenders do not confine themselves to violent crimes. The experience of States with broad
DNA collection regimes demongtrates that DNA databases that include dl felons dramaticaly increase
law enforcement’ s ability to solve serious crimes.

Asaresault of the proven value and importance of broad DNA sample collection in solving
rapes, murders, anq ot Jous cri the Stat been,mgying towads the collection of DNA
samplesfrom all fd 1@@ %ﬁ\eeﬂa{é leciot{o) hoﬁzing the collection
of DNA samplesfrom dl persons convi felories; and the number IS inCreasing rapidly.

However, the specification of sample collection categories for Federd offenders remains
narrower than that currently authorized in most State systems. The DNA sample collection categoriesin
the DNA Andysis Backlog Elimination Act of 2000, as origindly enacted, were rdatively narrow and
fragmentary. These categories were recently expanded to include Federa offenders convicted of
terrorism offenses and of crimes of violence generdly.® While this was an improvement over the origina
law, the Federd DNA sample collection provisions continue to exclude many Federd offenders whose

incluson in the DNA system would predictably be of significant value in solving rapes, murders, and
other crimes.

This omission should be corrected by extending the DNA sample collection categories for
Federd offendersto include all felons, as most of the States have dready done.®

8 A proposed rule to implement this extension has been published, see 68 FR 11481 (March
11, 2003), and afind rule will be issued shortly.

° Legidation to effect such an extension should preserve the current unrestricted coverage of
crimes of violence, and of sexud abuse offenses under chapter 109A of the crimind code, regardless of
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B. COMPREHENSIVENESS OF THE NATIONAL DNA INDEX

The gatute governing the nationd DNA index currently authorizesincluson in the index of the
DNA profiles of “persons convicted of crimes.” 42 U.S.C. 14132(a)(1). Thisis narrower than the
scope of DNA sample collection under exigting legd authorities in most United States jurisdictions. For
example, most States collect DNA samples from some categories of adjudicated juvenile delinquents,
and some States — including Virginia, Louisana, and Texas — have authorized DNA sample collection
from certain arrestees on a categorica basis. The States can collect these samples and include the
resulting DNA profilesin their own DNA databases, but cannot enter this information into the nationa
DNA index because of the wording of the Federa database statute.

Thislimitation undermines the utility of the nationd index as ameans of making nationaly
avalladle for law enforcement identification purposes the information collected under the State systems,
and hence works againgt the effective solution of rapes, murders, and other crimes through DNA
meatching. This problem should be corrected by dlowing incluson in the nationa index of DNA profiles
of other persons whose DNA samples are lawfully collected under applicable lega authorities, aswell as
those of convicted offenders. By way of comparison, the States regularly include fingerprint information
for arrestees, aswedl as convicts, in the nationd crimina history records system, and are free to include
prints for juvenile ddinquents as well as adult offenders.

Thisprg i ia tg.co e ljmited | or d [gporatory resources.
Knowledgesble | %éma’]? fg risdictions
maintain DNA profiles (Trom juveniles and arrestees) that are not tploaded 1mto the national database.

As areault, police often use an informa search mechanism that relies on faxed search requeststo all
juridictions to investigate cases. The lawful search mechanism wastes vduable law enforcement
resources as each laboratory must input an individualized search and then respond to the requesting
juridiction. The proposed statutory change would conserve these valuable law enforcement and
laboratory resources by permitting a single search of the nationd database instead of the current
individuaized fax/search process.

C. STATUTE OF LIMITATIONS REFORM

A datute of limitations usudlly reflects alegidative judgment that the burden of prosecuting an old
crime may outweigh its benefits. It balances the need to prosecute serious crimes with concernsthat a
delayed prosecution may be unreliable given the passage of time and faded memories. A statute of
limitations may aso encourage law enforcement officias to investigate promptly suspected crimind

pendty grading. Suitable legidative language for this purpose gppearsin § 3(b)-(c) of S. 149, 108th
Cong., 1st Sess. (2003).
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activity. For serious crimes, such as murder, where the public interest in holding an offender accountable
is particularly compelling, there is usudly no satute of limitations.

Where, however, a prosecution is supported by DNA evidence, imposing a atute of limitations
does not serve these public interests. The dependability of DNA evidence does not diminish over time
and it produces rdligble verdicts years after the crime was committed. Likewise, the mechanical
goplication of afixed statute of limitations can bar atrid even where law enforcement officials have
promptly investigated the crime and sought to use DNA evidence. For these reasons, we have
recommended that the provisions governing the time period for commencing prosecution in Federa
cases be amended so asto toll the limitation period for prosecution in felony casesin which the
perpetrator isidentified through DNA testing. Thisreform is necessary to redize the full vaue of the
DNA technology in solving crimes and protecting the public from rapigts, killers, and other serious
offenders.

The DNA identification system solves crimes by collecting DNA samples from offenders and
matching the resulting DNA profilesto DNA found in crime scene evidence.  However, this process
proves to be futile where the sampl e taken from an offender matches, for example, rape kit DNA from a
rape committed some years previoudy, but prosecution isimpossible becauseit istime-barred. For
example, in Federd law, the limitation period for the prosecution of most offensesisfive years, see 18
U.SC. 3282. Soif aperson who commits argpe avoids identification for five years, he has quite likely

acquired per imunity fro lon—even if DNA i usvdy jdentifieshim as
the perpetrator five sr Wﬁ@u@ RO fhpyime nvolving DNA
matches which occur after the expiration of a restriclive Satute of Tmitalions Nave aready been seenin

the current operation of the DNA identification system,® and their number will increase asthe DNA
databases grow and the use of the DNA technology expands.

Nor is the problem confined to the area of sexudly violent offenses. For example, consder a
case in which a person commits amurder in violaion of the interstate domestic violence or interstate
stalking provisons of Federal law, 18 U.S.C. 2261 and 2261A. Since these provisionsinclude no desth
pendty authorizations, the no-limitation rule for capital cases under 18 U.S.C. 3281 isinapplicable, and

1See, e.g. , hitp://mww.townhall.comvcolumnists'stevechapman/sc000312.shtml (regarding
Cdiforniacase involving rape of Jeri Elster in 1992 and solution of the case through DNA testing in
1999, following expiration of Sx-year datute of limitations); New Y ork Times, Aug. 29, 2001, a A12,
“In Rape Case Gone Awry, New Suspect — DNA Freed aMan, Now Implicatesa 2nd” (regarding
Oklahoma case in which DNA testing exonerated individua imprisoned for 15 yearsfor argpe he did
not commit, and implicated a second person following the expiration of the satute of limitations); Tulsa
World, Dec. 22, 2002, at A4, “ Statutes of limitations get look” (regarding prosecution of Edward
Alberti for 1987 sexud assault, based on DNA evidence that had exonerated another man imprisoned
for 14 yearsfor the crime).
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they must normally be prosecuted within five years under the generd limitation rule of 18 U.S.C. 3282.
Thus, if the offender is not identified and indicted within five years, prosecution under these provisonsis
thereafter likdly to be impossible, even if DNA matching establishes the identity of the perpetrator
fallowing the expiration of the limitation period.

Currently, State systems vary considerably in their statutes of limitations for prosecution. A
number of States have no limitation period for the prosecution of felonies generdly, or for other broadly
defined classes of serious crimes. See, e.g., Ala Code 8 15-3-5 (no limitation period for prosecution of
feloniesinvolving violence, drug trafficking, or other specified conduct); Ky. Rev. Stat. § 500.050
(generdly no limitation period for prosecution of felonies); Md. Cts. & Jud. Proc. Code § 5-106 (same);
N.C. Gen. Stat. 8 15-1 (same); Va. Code § 19.2-8 (same); see also Ariz. Rev. Stat. 8 13-107(E)
(limitation period for prosecution of serious offenses tolled during any time when identity of perpetrator is
unknown). Other States have amended their statutes of limitations in light of the development of the
DNA technology and its ability to make conclusive identifications of offenders even after long lgpses of
time. Common reformsinclude extending or diminating the limitation period for prasecution in sexud
assault cases or cases that may be solvable through DNA testing. See, e.g., Ark. Code § 5-1-
109(b)(1); Ddl. Codettit. 11 § 205(i); Ga. Code § 17-3-1(b), (c.1); Idaho Code § 19-401; Ind. Code
§ 35-41-4-2(b); Kan. Stat. § 21-3106(7); La. Crim. Proc. Code art. 571; Mich. Comp. Laws 8
767.24(2)(b); Minn. Stat. § 628.26(m); Or. Rev. Stat. 8 131.125(8); Tex. Crim. Proc. Code art.
12.01(1)(B).

Federd I dwga a@ AP @nro n1erﬁd criminal cases.
As noted, we have recommended rem dation to provide that, inTdorny casesin which the

defendant isimplicated through DNA testing, the Satute of limitations does not begin to run until the
DNA identification occurs. Even where crime scene DNA evidence is available, unavoidable delay may
occur before the offender can be identified through DNA matching, if he is not convicted until years later
for some other offense which resultsin aDNA sample being taken and entry of his DNA profile into
CODIS. The proposed tolling provison will help to ensure that prosecution will not be barred by an
arbitrary time limit in such cases*

11 We have dso proposed areform to alow prosecution without limitation of time of felonies
under the principa sex offense chapters of the Federal crimina code, and of kidnapping of childrenin
violation of Federd law. See, e.g., Letter of Assstant Attorney Generd Danid J. Bryant to Honorable
Joseph R. Biden, Jr., supra note 2, at 2, 8-10 (Nov. 25, 2002). Considerations supporting this reform
include the frequent availability of DNA evidence in sex offense cases, which may lead to conclusive
identification of the perpetrator even after the passage of many years, the seriousness of these crimes,
the likelihood that sex offenders will reoffend if not restrained by prosecution and conviction; and the
delay in the reporting of these crimes which may occur because of the dependence, intimidation, or
traumatization of the victim. The House of Representatives has dready passed thisreform. See H.R.
5422, § 202, 107th Cong., 2d Sess. (2002). The statute of limitations reform that Congress recently
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We dso recommend that this reform be made retroactively applicable to offenses committed
before its enactment, to the full extent permitted by the Congtitution. The Supreme Court recently
consdered thisissuein Stogner v. California, 2003 WL 21467073, and held that legidation extending
a datute of limitations cannot be given fully retroactive effect, to revive prosecutions that were dready
time-barred when the legidation was enacted. The Court emphasized, however, that this does not
impugn the vdidity of giving such reforms partidly retroactive effect, to extend the limitation period for
prosecuting an offense that is not yet time-barred when the statute of limitations reform is enacted. See
2003 WL 21467073, a *4, 7, 16. Affording the statute of limitations reforms we have recommended
retroactive effect to the full extent that the Condtitution alows will maximize their valuein older cases
which will be solved through DNA testing, but in which the DNA identification would come too late
under the previoudy gpplicable limitation rules.

We are aware that the PROTECT Act (P.L. 108-21) enacted an amendment to 18 U.S.C.
3282 which authorizes the use of indictments identifying the defendant by DNA profile in cases under
chapter 109A of the crimina code. However, this change does not help with the statute of limitations
problemsin casesinvolving DNA identification, but rather aggravates those problems, for reasons
discussed later in this statement.

D. POSTCONVICTION DNA TESTING

i3 e mgde provison for nvjction DNA testing, but
the Federa governmygffit PO @me@rémtﬁ‘é) lﬂl 0'1‘Iwch testing in
Federd cases. Welook Torward to working with Congress to devel op appropriate Satutory provisons
for this purpose. Asinthe State systems, the need is to develop procedures which appropriately make
postconviction DNA testing available to convicts whose factud innocence may now be provable by such
testing, while maintaining adequate safeguards againgt abuse of such aremedy and retaliatory

traumatization of victims by criminds.

As noted above,

[Il. THE DEBBIE SMITH ACT (H.R. 1046)

The generd objective of the proposed Debbie Smith Act isto improve the investigation and
prosecution of sexua assault caseswith DNA evidence. The bill includes proposals which aim to
authorize funding for the DNA anaysis backlog dimination programs; to ensure adequate training of
medica personnd, law enforcement personne, and prosecutors in obtaining, handling, and usng DNA

enacted in the PROTECT Act (P.L. 108-21, § 202, amending 18 U.S.C. 3283), while beneficial, does
not obviate the need for the proposed genera reform for sex offense cases because: (i) the PROTECT
Act reform only gppliesin cases involving child victims, and hence does not help in adult victim rgpe
cases or any other casesinvolving adult victims, and (ii) it only suspends the satute of limitations during
the life of the child victim, and hence does not help in cases in which the child iskilled or dies.
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evidence; to ensure that statutes of limitations do not bar the prosecution of sex offenders identified
through DNA testing; and to strengthen the adminigtration of the DNA identification system at the
netiond level.

We strongly support these objectives, which are shared with the President’s DNA initiative and
related legidative reforms we have proposed. As noted, we believe that these objectives should in some
respects be pursued in a more comprehensve fashion, and with higher overdl funding, as proposed in
the Presdent’ sinitictive. There are afew provisonsin the bill which would not achieve their intended
objectives, or would have unintended negative effects, as discussed below.

H.R. 1046 isthe same as S. 2513, which the Senate passed last year. We have previoudy
provided detailed comments on the hill’s provisions in our views letter on S. 2513.%2 In brief, our
specific comments are as follows:

Section 2 (unanayzed rape kits assessment)

This section directs the Nationd Indtitute of Justice to assess the amount of unanayzed DNA
evidence in sexua assault cases. This provison is unnecessary because the Nationd Indtitute of Justice
isaready carrying out such an assessment.

Sections 3-6 (backl imipaion or ments 1
These sectionis p'roEose arni enL ﬁm S othe2r§ provis'c@ of ze IQAln]ysis Backlog

Elimination Act. We support the proposal in section 3 to name the grant program after Debbie Smith,
whose effortsin support of the use of DNA evidence to bring sexudly violent criminds to justice amply
judtify the designation. The language changes in this section, which would add references to andyss of
rape kit samples and samplesin cases without identified suspects, are not necessary. The current
language of the grant provisons encompasses these objectives, and andysis of such samplesisinfact a
centra focus of the existing program.

Section 4 would extend the authorizations of funding for grants under the program. The section
specifically proposes aggregate amounts of $90 million annudly from FY 2004 through 2007, and $40
million in FY 2008. The program should be funded at the higher levels proposed in the President’s
inititive, which involves aggregate amounts of $151 million annualy from FY 2004 through FY 2008 for
crime scene (“casawork”) backlog dimination, convicted offender backlog dimination, and increasing
public laboratory capacity for DNA andysis.

12 See L etter from Assigtant Attorney Generd Danidl J. Bryant to Honorable Joseph R. Biden,
Jr., supra note 2.
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We support the proposa in section 5 to extend the class of digible grantees to include loca
governments, as opposed to channding al backlog reduction funding through the State governments.
The current system, in which loca governments can participate only through their States, has prevented
severd locd jurisdictions from receiving essentid funds. In anumber of cases, these jurisdictions have
backlogs larger than those of many States. However, including Indian tribes as grantees — as section 5
proposes —would serve no purpose, because the Federal government prosecutes rapes and other major
crimes committed in Indian country, and is responsible for the andysis of DNA samples (both casework
samples and convicted offender samples) in Indian country cases. Since the triba governments do not
analyze DNA samples, they would not be appropriate grantees under a program to assst State and loca
governmentsin clearing their backlogs of unanayzed DNA samples and in increasing their public
|aboratory capacity for DNA andysis.

We recommend againgt adding the priority language in section 6 to the grant program, for
reasons explained in our statement of views on the corresponding provisionin S, 2513.13

Section 7 (quality assurance for DNA evidence)

We recommend againg including this section’ s requirement that the Attorney Genera develop a
recommended nationa protocol for DNA evidence collection. Such a requirement would likely have
unintended negative effects, and its objectives can be better accomplished by other means. See our
Statement of viewson

e VIEWED 03-16-2011

We support these sections' objectives, which are shared with the President’ s DNA initiative, of
improved training for medica personnd, law enforcement personnel, and prosecutors in the collection
and use of DNA evidence.

Section 10 (John Doe indictments)

The provisonsin this section, which have been enacted by the PROTECT Act (P.L. 108-21, 8§
610), authorize the use of indictments identifying the defendant by DNA profile in prosecutions under
chapter 109A of the criminal code. Asexplained in our Statement of viewson S. 2513, these provisions
cannot ded adequatdly with the statute of limitations problem in cases involving sexudly violent crimes or
DNA identification. They do not eiminate the need to race the clock in order to identify and andyze
retained evidence in unsolved sexua assault cases and file indictments within whatever timeis dlowed by
the gatute of limitations.

B Seeid. at 6.
14 Seeid. at 6-7.
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Moreover, these provisons represent no advance over prior law, because indictments identifying
defendants by DNA profile were aready alowed before the PROTECT Act amendment. The enacted
amendment actually leaves the prosecution in aworse pogition than prior law, because it only expresdy
authorizes the use of DNA profile indictments in cases under chapter 109A of the crimina code. But
sexually violent crimes are often prosecuted under other provisions of the criminal code, such as chapter
117, and nonsexud crimes under other chapters of the code aso can involve DNA evidence. Given the
enacted amendment’ s limitation to chapter 109A offenses, defendants will hereefter argue that the use of
DNA profile indictments is no longer permitted, by negative implication, in prosecutions for offenses
outside of chapter 109A.%°

Hence, the enactment of the provisonsin section 10 does not reduce, but rather increases, the
need for enactment of the effective statute of limitations reforms described earlier in this statement.

Sections 11-12 (FBI funding)

These sections contain authorizations for some of the FBI DNA programs which are incomplete
and outdated. Section 11 authorizes $9.7 million in FY 2003 for upgrading CODI S, and $500,000 in
FY 2003 for the Federal Convicted Offender Program (FCOP). Current authorization language should
relate to FY 2004. The correct FY 2004 figures for CODIS and FCOP are $9,867,000 and
$1,881,691 respectively. In addition, authorization language should cover the other FBI programs —

nuclear DNA andyds, mi ndgial aysg regiona mitoghondia RNA labpratories, and
DNA research and% @ef@%ﬂnﬂ e )i 1 the FBI DNA
programsis $42.1 millionin . Sameleve Of funding Should SO be authorized for the

remainder of the period covered by the President’ sinitiative (through FY 2008).

Section 13 (privacy requirements)

This section directs the Attorney Generd to issue regulations limiting access to or use of stored
DNA samplesor DNA andyses. However, the DNA identification system is dready subject to trict
gatutory privacy rules—which generaly preclude the use of DNA samples and andlyses for purposes
other than law enforcement identification —and is dready subject to quaity control standards required
by statute. See 42 USC 88 14131, 14132(b), 14133(a)-(b). Violation of these rules and standards
would result in indligibility to participate in CODIS, indigibility for Federd DNA backlog reduction
funding, and other sanctions. See 42 USC 88§ 14132(c), 14133(c), 14135(b)(2), 14135e.

V. INNOCENCE PROTECTION ACT (INCLUDING CAPITAL COUNSEL AND
HABEAS CORPUS)

> Seeid. at 7-8, 10-12.
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The Innocence Protection Act (IPA) proposa has been introduced in varying formulations over
the past few Congresses. For example, the Senate Judiciary Committee reported averson of this
proposal as S. 486 last year, and a pardld House bill was introduced as H.R. 912. The centra features
of dl versons of the proposal have been provisons designed to impose on the States detailed, federally
prescribed standards and requirements for postconviction DNA testing and representation of indigent
defendants in capital cases. In some versions, the effort to impose the prescribed capita counse
requirements on the States has included proposed modifications of the rules governing Federd habeas
corpus review of State judgments.

A. POSTCONVICTION DNA TESTING

The IPA hills have included proposed postconviction DNA testing provisions for Federa cases,
and provisions designed to impose the same postconviction DNA testing standards on the States through
acombination of funding cut-off conditions and direct mandates. Thisincludes indigibility for funding
under the Federa DNA grant programs for States that fail to adopt the federally prescribed
postconviction testing standards.

In substance, the specific standards the 1PA bills have proposed for postconviction DNA testing
have generdly been incons stent with the standards that the States have dready adopted under their own
laws. Most States have established procedures for postconviction DNA testing, which reflect judgments
about the balance qf vgipusinter be gongdered in the des conviction remedies,
and which do not FEWE’@ ctléjﬁu%é\aﬁr@ﬁ a’jri soner says that
he wantsit.X* Commion limitations In &e postconviction DNA t&ting provisons include, for example,
conditioning postconviction DNA testing on the unavailability of the requested testing at the time of trid,
requiring a sufficient chain of custody to establish the integrity of the evidence to be tested, or requiring
that some likelihood be shown that DNA testing will establish the applicant’ s innocence before testing is
ordered.

In contrast, the postconviction testing standards in the 1PA hills have not included such
limitations. The practica effect isthat the IPA would require the States to abrogeate their existing
postconviction DNA testing procedures, and to adopt instead federally prescribed procedures which are
contrary to the reasoned judgments the States have already made about the appropriate scope and
operation of postconviction DNA testing in their syssems.  These judgments take into account in a
meaningful way the likelihood that the test will establish the defendant’ s innocence, as well as the effect
on the victim.

16 See the sources cited in note 3 supra.
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The pendtiesimposed on States that failed to submit to this new regime of Federa prescription
would include indigibility for Federd DNA assstance funding. However, the affected DNA assstance
programs provide the critical support needed by States to clear their backlogs of unanayzed rape kits
and other crime scene DNA samples, clear their backlogs of convicted offender DNA samples, increase
public forensic laboratories capacity for DNA andys's, and otherwise strengthen the use of the DNA
identification technology in the nation’s crimina justice systems. As apractica matter, the principa
impact of the DNA technology — both in bringing the guilty to justice and in dearing innocent persons
who might otherwise be wrongly suspected, accused, or convicted of crimes — occurs overwhemingly at
the pretrid investigative stages, rather than through postconviction DNA testing. By potentialy denying
States Federd funding assistance to strengthen the use of the DNA technology at the most critical
dages, the IPA hills funding indigibility provisons inadvertently thresten the effective use of this
technology &t the earliest stages to exonerate innocent persons. This proposd, if adopted, would actualy
impede one of the mgjor expressed purposes of the IPA.

The appropriate gpproach to thisissueis that proposed in the President’s DNA initiative. The
States have demongtrated |eadership in enacting post-conviction DNA testing provisions. The
Presdent’ s initiative seeks to ensure that testing is not denied for financid reasons, and to encourage and
assig the States in providing appropriate postconviction DNA testing in their systems. We believe that
the $5 million budgeted annualy for this purpose will be adequate. The States should not be subject to
new Federa mandates concerning the specific standards and procedures for such testing, and certainly

should not be deni NA frindi it they make thair oyvn reasonable
judgments on these ﬁ ﬁe _ﬁ é_ %V I

B. CAPITAL COUNSEL PROVISIONS

Indl versons, the IPA hills attempt to make States submit to new Federa capitd counsd
requirements which conflict with existing law and practice in both Federd and State jurisdictions. These
requirements include, for example, the creation of independent authorities to establish qudificationsfor,
gppoint, and monitor the performance of attorneys who represent indigent defendants in capita cases.

These new requirements would be enforced by various means. For example, the version of the
IPA reported by the Senate Judiciary Committee last year (S. 486) proposes a $450 million grant
program as an inducement to States to adopt its capital counsd system. I the gppropriation for the
proposed capital defense grant program did not fully cover the authorized amount, then funds would be
diverted to the capitd defense program from the Byrne Grant program, thereby reducing the criticaly-
needed funding provided to the States by the Byrne Grant program to protect the public from drug
crimes and violent crimes. States that accepted the funding for capital defense representation would
consent to having their officias sued in Federd court by anyone, based on dleged failuresto comply
with the IPA’s cgpitd counsd provisons. In theory, a State could decline the grant funding — but then
Federa funding would be directly channdled to public or private defense organizations in the State.
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Other versions of the IPA, such asH.R. 912 in the last Congress, have proposed other
measures to the same end. For example, proposas include limiting well-established and well-based
habeas corpus review standards in States that fail to submit to the counsel standards (see discussion
below); cutting Federa funding to which such States would otherwise be entitled under existing
programs, and creating new one-sded Federd funding programs that could channel large amounts of
Federd cash to defense entities and advocacy groups that engage in anti-desth penalty litigation.

The pendties prescribed by the IPA hills for States that failed to submit to their new
requirements regarding capital case representation would apply regardiess of how exemplary a State's
exiging system is in assuring effective representation to capital defendants.’ It is noteworthy that
Congress has prescribed standards for Federal capita cases which assure experienced counsel with
adequate resources, and that these stlandards have resulted in defendants recelving effective
representation in Federal capita cases — but the standards for Federa capita cases would not satisfy the
requirements that the IPA bills attempt to impose on the States.'®

We do not believe that legidation embodying the important proposals in the President’'s DNA
initiative should be joined to these controversd measures, which intringcaly are unrelated to DNA. I
capital counsd provisons were neverthel ess advanced, they should be carefully crafted to meet
legitimate State concerns, and to avoid justified opposition by the States that would predictably be fata
to the possibility of enacting such legidation. Any such program should embody the following principles.

Firg, any p E JY e ﬂu f.u;rﬁ*lgun@ 5'11(4 which encourages
and helps States to strengthen their sys capita litigation, ana'r sther discretion
concerning the adoption of measures that go beyond those required by the Condtitution. Funding to
which States are currently entitled should not be cut based on failure to comply with new Federd
prescriptions, and no effort should be made to coerce States to submit to such prescriptions by

subjecting them to ill advised revisons of habeas corpus law.

Second, the grantees under any such program of affirmative funding should be the States
themsalves, as opposed to defense agencies or entities within the States, or private organizations. This
would enable the States to use any available grant funding most effectively to meet their actud needs.

Third, the bulk of any funding provided under such a program should be committed to capital
case representation at trial, as opposed to representation in postconviction proceedings. Thetrid isthe
critica event in which society’ s resources are marshaed to the maximum extent possible to provide afull

17 See generally S. Rep. No. 315, 107th Cong., 2d Sess. 91-95 (regarding existing State
capital counsd systems).

18 For example, the Federa provisions lodge the authority to appoint counsd in the courts,
which the IPA would not alow. See 18 USC 3005; 21 USC 848(q)(4)-(10).
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presentation of evidence and arguments in order to achieve an accurate verdict and ajust sentence. To
the extent that the trid performsits functions adequatdly, there is a reduced need for postconviction
proceedings. Thus, funding incentives should seek to preserve and enhance the centrd role of the trial.2°

Fourth, any funding provided under such a program should be evenly divided between support
for capital case prosecution and support for capital case defense. There are two essential € ements of
effective representation in capital cases — effective representation of the public interest by the
prosecution, and effective representation of the defendant’ s interest by the defense. No less than the
criticd defense interest in cases in which the defendant ison trid for hislife, the public interest on the
prosecution side of these casesiis of the highest order, implicating the States' ability to protect the public
from, and impose just punishment for, the most heinous crimes of aggravated murder.

Effective representation depends upon adequate resources for both sdes. For example, ina
capita case, a State attorney generd or didtrict attorney office with limited staff and resources may face
aprivate law firm with immense resources which is representing the defendant on a pro bono basis, and
lawyers provided through large-scale capita defense programs carried out by advocacy groups and bar
asociations. [n addition, the Federd government dready commits large amounts of Federa fundsto the
defense Sdein State capitd cases through the Adminigtrative Office of the United States Courts, which
funding exceeded $20 million in FY 2001. Federa funding or assistance programs for state capita
cases should consider the needs of the prosecution and the defense.

¢ e \HEWED 03-16-2011

Some versions of the IPA have included an additional measure to force States to adopt the
prescribed capital counsel systems. In Federal habeas corpus review of capita cases from States that
failed to adopt such systems, the normal rules which limit railsing clams that were not properly raised
before the State courts, and the presumption of correctness for State court fact-finding, would be
ingpplicable.

Current habeas corpus law seeks to encourage criminal defendants to raise promptly clams at
the earliest stages of crimina proceedings. This serves important public interests —if errors occur and
areimmediately identified, the State court judge can take prompt remedia action that cures the error.
For example, if improper evidence is admitted, the court may be able to provide curative ingtructions
that remove any prejudice to the defendant. Alternatively, where errors cannot be cured at trid, the
State judge can order an immediate retrial. The new trid can proceed promptly while witness
recollections are till fresh and the likelihood of ardiable verdict isincreased. This proposd to diminate

19 See Bureau of Justice Statistics, Capital Punishment 2001, at 1 (Dec. 2002) (average delay
of 11 years and 10 months between impaosition of sentence and execution in 2001, an increase of five
months in comparison with 2000).
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these requirements in some jurisdictions would undermine the important public interest in identifying and
correcting lega errors as soon as they occur.

We bdieve that legidation to implement the President’s DNA initiative should not be burdened
with the habeas reform proposals that have appeared in the IPA, just asit should not be burdened with
the capital counsel provisions of that proposa. If habeas corpus reform provisions are nevertheless
advanced, their proper orientation should not be to increase even further the opportunities for dilatory
and repetitive litigation, but rather to establish gppropriate safeguards to encourage prompt resolution of
legd dams

By way of background, in dl jurisdictions, once acrimina case is commenced, the law
prescribes various requirements to ensure that the litigation progresses in an orderly manner from one
dage to the next, and that claims are raised and issues resolved in atimey manner. For example, inthe
Federd jurisdiction, the making of an arrest or filing of an indictment sets the clock running under the
Speedy Trid Act, which provides timing rules for subsequent proceedings. See 18 USC 3161.
Following conviction, anotice of apped must be filed promptly if further proceedings are desired, and
any ensuing gpped is briefed and heard in conformity with a schedule set by the court. 1n addition to the
globa time rules st for advancing to subsequent stages of litigation, rules exist which require that
particular clams and issues must be raised a the appropriate point in the proceedings, and are generdly
deemed to be forfeited theresfter if not raised in atimely manner.

In Federd EMV‘@;Q& e@ ﬁ@@ru q this sort exig,
which were congderably Siren A efor opted as part of the

Antiterrorism and Effective Death Pendty Act in 1996. However, sSgnificant ggps remain which can
result in highly protracted litigation, and some of the reforms that Congress did adopt in 1996 have been
substantidly undermined in judicid application.

One areatha may merit legidative atention is the operation of the time limitation rule for Federa
habeas filing under 28 USC 2244(d). The dtatute sets aone year limit for Federd habeas filing after the
judgment becomes find in the State courts, subject to tolling in gppropriate circumstances, including
stuationsin which the legd or factud basis of the claim presented was not reasonably available a an
egrlier point, or in which the State unlawfully prevented the petitioner from filing at an earlier point. The
limitation period is dso tolled under the satute while the petitioner is pursuing State collaterd review.

While 28 USC 2244(d) appears clear on its face about the amount of time alowed for filing, and
the exceptions thereto, some courts have had other ideas about how the system should operate. One
avenue of circumvention has been reliance on the doctrine of “equitable talling” —i.e,, failing to comply
with the time limitation rule of 28 USC 2244(d), and instead alowing Federa habeas petitions to be filed
beyond the time limit prescribed in the statute on judicidly created grounds that the statute does not
authorize. Another stratagem may come into play where a petitioner presents a“mixed” petition, which
includes some clams for which he has properly exhausted State remedies, but dso other clams which he
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has not pursued in the State courts prior to the expiration of the time limit for Federa habeas filing under
28 USC 2244(d). In such acase, the Federa habeas court may hold the petition in abeyance, send the
petitioner back to State court to exhaust State remedies on the unexhausted claims, and then alow the
petitioner to rgoin these claimsto the origind petition later on. This can result in the litigation of habesas
petitions years beyond the expiration of the time limit for Federd habeas filing prescribed in the Statute,
induding daims that the petitioner failed to present in any cognizable form within that time limit.°

Another areathat may merit legidative attention is the operation of the “procedura default”
doctrine, which generaly barsraising clams a later litigative stagesif they were not properly raised a
earlier sdages. In some contexts, Congress has prescribed definite rules which adequately congrain the
belated presentation of claims that were not raised in atimely manner. In generd terms, these Satutory
provisons limit the consideration of such clamsto circumstances in which the legd or factua basis of the
clam was not reasonably avalable a an earlier point, and the clam in question is an “actud innocence”’
cdaminadefined sense. Examplesinclude 28 USC 2244(b)(2), which limits rasing daimsin successve
Federd habesas petitions that were not raised in earlier Federa habeas petitions, and 28 USC
2254(e)(2), which limits evidentiary hearings concerning claims whaose factua basis was not adequately
developed in State court proceedings.

No generdly applicable statutory rule of this type has been enacted, however, for the Stuationin
which a petitioner failsto raise aclaim properly before the State courts, and then attempts to secure the
litigation of the claym —wh St neverhad an o nity dregs — |n Federa habess
proceedings. As ZV@TE%@ d@ [0), F=¢ éﬁ%@dﬂwﬁdw rules
governing the excuse of " proCedurd deraults” which ar€ generaly Taxer than the Satutory rules Congress
has enacted in anaogous contexts, and which may be further liberdized in judicid gpplication by the
refusal of some Federal courts to respect State procedura default rules if the State courts apply them
with some flexibility (such as recognizing an “interests of justicg’ exception). Thisisasgnificant
loophole in the exigting rules, which could be addressed through the enactment of a provison smilar to
28 USC 2244(b)(2) and 2254(€)(2) to govern the genera determination concerning the excuse of

procedurd defaults. This change would help ensure that defendants promptly dert State court judges to
trid errors so that they can be cured immediately.

Attention may aso be warranted concerning the time for concluding the litigation of Federd
habeas petitions. While most Federd judges are diligent in disposing of the business before them, cases
can aso be found in which habess petitions languish for years with little or no action by the court. While
the adverse effect of such delay may be most obviousin capita cases— in which the sentence cannot be
carried out while litigation continues — it can aso be felt in non-capital cases, in which the possibility of a
successtul retrid diminishes as time goes by, in the event that the petitioner ultimately obtainsreief. A
datutory specification of time rules for concluding the litigation of Federa habess petitions may be

2 See, e.g., Ford v. Hubbard, 305 F.3d 875 (9th Cir. 2002).
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appropriate, which alows adequate time for the ordinary conduct of such proceedings, while guarding
againg inexcusable tardiness in completing the litigation.?* This proposal would help promote confidence
in Federd judicid proceedings.

In closing, | wish to thank the Subcommittee again for the opportunity to explain the proposdsin
the Presdent’ s DNA initiative, and their importance for bringing the guilty to justice, protecting the
innocent, and promoting the safety of the public from crime.

| would be pleased to answer any questions the Subcommittee may have.

VIEWED 03-16-2011

2! Time rules for concluding Federa habess litigation appear in chapter 154 of title 28, United
States Code, but the chapter 154 provisions are only optiona aternative procedures that may be used
in States that satisfy certain conditions, and even in such States only apply to capital cases. Federd
habesas litigation generaly continues to be conducted under the standards of chapter 153, which has no
generdly applicable time rules for disposing of habeas gpplications and no generdly applicable
provison governing the excuse of procedurd defaults.
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